ABATEMENT OF SUITS. 


1. Where a party to a suit had died in June 1864: Held, that under the 
ordinance of the Convention (23d June 1866) providing that the 
time which had elapsed since September 1, 1861 should not be 
counted for the purpose of barring actions or presuming the aban- 
donment or satisfaction of rights, a judgment given at Fall Term, 
1866, that such suit had abated, was erroneous. Morris v. Avery, 238. 


2. The Ordinance of the 23d June 1866 which changed the jurisdiction 
of the courts, prevented an action from abating before or at Fall 
Term 1866, by the death of a defendant in 1864 after the Fall 
Term of that year. Den v. Love, 435. 


3. The act of 1866-’7, c. 17, s. 8, which suspends the operation of the 
statute of limitations, &c., until January 1st 1870, is neither a repeal 
alteration nor modification of the ordinance of June 23d 1866, within 
the meaning of those terms as used in sec. 24 of that ordinance, 
prohibiting the General Assembly from such action. Oliver v. Perry, 
581. 


4. The provisions of that act prevent suits from abating by the death of 
a party and the subsequent lapse of two terms of the court, until af- 
ter January 1st 1870. bid. 


See K1LLING—ACTION FOR. 


ABATEMENT—PLEA IN. 


1. A plea in abatement is the proper mode of taking advantage of a de- 
fect in the affidavit for an attachment. Barry vy. Sinclair, 7. 


See JURISDICTION. 


ACCESSORY AND PRINCIPAL. 


See Evripence 19; Homicrpe 2; Crim. Proceepines, 10, 11. 


ACTION. 
1. A cause of action on bank bills does not accrue until a demand and 
refusal; and such bills bear interest only’from the time of demand 
and refusal. Crawford vy, Bank of Wilmington, 136. 
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2. Where A & Co. entered into a written contract with B to sell off a 
stock of goods and pay the nett “proceeds to C, who was a creditor 
of B: Held, 

(a) That C had no right of action against A & Co. upon the written 
contract, as, for alleged want of care in choice of customers. for 
selling upon a credit, &c. 

(b) That C might sne A & Co. upon the common counts, for any nett 
cash received by him upon the gales, 

(c) That C could not recover from A & Co. upon the common counts 
or otherwise, for money due upon sales-on-credit from individual 
members of the firm. Winslow vy. Lawrence, 565. 

3. The action against the creditor for the jail fees of an insolvent debtor, 
given by Rev. Code, c. 50, s. 5 to the jailor, cannot be maintained by 


the sheriff as the jailor’s principal. Bunting v. McIihenny, 579. 


ADVANCEMENT. ° 
A conveyance of land to a son-in-law is not to be reckoned as an advance- 
ment to the daughter, who at the death of her father is married 
to a second hushand. Janks v. Shannonhoure, 284. 
A gift of slaves accompanied by a warranty of the title forerer, (made some 
years before the late war,) constitutes an advancement of the value of 
them when given, without reference to their subsequent emancip2- 
tion by the resfilts of the war. did. 
AGENCY. 
An auctioneer is the sg 


466. 


ent of both seller and purchaser. Cherry v. Long, 


See Strat. FRAwDs. 
AMBIGUITIES. 

See APPEAL. 
AMENDMENT. 


1. Even after final judgment has been entered, a court has power, at any 


time during the same term, to amend the proceedings in a suit. 


Penny v. Smith, 35. 


2. Therefore, where a petition had been dismissed, and the petitioner had 
prayed for and obtained an appeal from the order: eld, that the 


County Court had power during the same term, to allow the petition 
to be amended, also, that the terms, upon which such allowance was 


made, was a matter exclusively within its discretion. did. 
3. Where the affidavit and process in a case of original attachment de- 


scribed a defendant as ‘‘C. E. Thorburn,” his name in full being 
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“Charles E. Thorburn,” Ae/é, that the court below might, at any 
time before final judgment, allow the plaintiff to amend the pro- 
ceedings by substituting the latter name for the former. Hall y 


Thorburn, 159. 


The note upon which the suit had been brought being signed ‘*C. E 
Thorburn,” gure whether the amendment was necessary. Ibid. 


Where a constable had levied an execution on land and returned the 
same to the County Court, and from an order in that court overrul- 
ing a motion for a vendi cxponas the plaintiff appealed: eld, that 
the whole record was carried up, and the Superior Court had the 
power upon motion, made there for the first time, to: 
stable to amend his return. Stancill v. Branch, * 

A mistake in a writ as to the particular J/fonday in a month upon 
which the defendant was to appear, je! to be immaterial in a case 
where the bail bond gave the Monday correctly, and the defendants 
were not actually misled. Merrill vy. Barnard, 569. 


The Court to which such a writ is returne] has power to amend the 
mistake. Ibid. 

An affidavit amended by order of the court must be re-sworn to after 
amendment, or it will be considered as no affidavit. Atlantic Bank v 
Frankford, 199. 

See Practice, 13. 
AMNESTY. 
1, The Supreme Court will look into the merits of a prosecution coming 
within the scope of the act of 1866-7, c. 3, entitled *‘An act grant- 
ing a general amnesty and pardon of all officers and soldiers,” &c., 
so far as to ascertain whether the defendants are clearly entitled to 


L 


an acquittal. Ifso entitled a new trial will be granted that they 
) 


may save costs; it will not be granted if their innocence is doubtful. 
State v. Blalock, 242. 

2. By Reade, J., the distinction between pardon and amnesty discussed 
and stated: A pardon is granted, usually by the executive, to one 
who is guilty, either before or after conviction; amnesty, by the 
Legislature, to those who may be guilty, generally in classes and be 
fore trial. Ibid. 

3. The act of 1866-"7, c. 3, includes both amnesty and pardon, and the 
court will place a liberal construction upon its terms, that its benefits 
may be extended to as many as possible. hid 


4. The amnesty act of 1866-’7, c. 3, was not intended to exempt soldiers 
from punishment because they were soldiers, but only for ects committed 
by them as soldiers; State vy. Coo’, 536. 
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5. Therefore, where the prisoner was charged with breaking a dwelling 
house and stealing a watch, money, &c., and he failed to show that 
he acted under military orders or in the discharge of a military 
duty, the fact that he was a soldier was held so be no bar to a prose- 


cution for burglary. Ibid. 


APPEAL. 
1. Upon ambiguities in the statement sent up to the Supreme Court, the 
presumption will be against the appellant. Wood vy. Sawyer, 251. 
8S. P. Weaver v. Parker, 479, Davis v. Shaver, 18. 


5. Defendants have a right to cppcea! from an interlocutory order of the 
County Ccuct appointing four freeholders to view, lay off and value 
land*for a mill ste, cnier Rev, Code, c. 71, s. 1. Minor v. Harris, 322. 


See ForcisLe Entry, 1, 4; Practice, 4. 
APPEARANCE. 
See Practice, 11. 


APPRENTICE. 

1. An illegitimate free negro child who has not gained a new settlement 
by a year’s residence in some other county, is, for the purpose of being 
apprenticed, subject to the jurisdiction of the court of that county 
in which its mother was settled at the time of its birth. Ferrell y. 
Loykin, 9. 

2. A master may recover damages of any one who, after demand made, 
detains his apprentice. bid. 


A County Court has no power to bind as apprentices, persons who have 
no notice of the proceedings for that purpose: and it is prudent in 
the court to require that such persons shall be present when bound. 
In the matter of Ambrose, 91. 

4. A County Court, upon application by the master to whom it has bound 
an apprentice, has power, and in a fit case it is its duty, to restore to 
his possession such apprentice if at the time of application a run- 
away. Beard v. Hudson, 180. 


5. Discussion and statement of the relation between the court upon one 
hand, and the master and the apprentice upon the other. Jbid, 


See HaBeas Corpts, 2. 


ARBITRATION AND AWARD. 
1. An award of arbitrators, to whom a case of trespass, g. ¢. f. was refer- 
red, that there was “‘ no trespass,” enables the court to dispose of the 
case, and should not be set aside for uncertainty. Harralson y. Plea- 


sants, 365. 
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2. When an award fails to dispose of the costs, each party must pay his 
own costs. bid. 
See EVIDENCE, 31. 


ASSAULT. 

1, Where an offer to strike is made with a deadly weapon the law does not 
allow it to be explained by words used at the time. State vy. Myer- 
field, 108. 

. Therefore, where the defendant, whilst standing in the door of his gro- 
cery, held a pistol in his hand sometimes bearing upon A and some- 
timts not, and swearing that if A came in he would shoot him, Held, 
that he was guilty of an assault. did. 

. Discussion of the distinction between ‘‘ attempts to strike ” and * of- 
fers to strike,” and between the effect of words used where an “ of- 
fer to strike” is made with @ deadly weapon, or without one. Ibid. 

. An indiscriminate assault upon several persons is an assault upon each. 
State v. Merritt, 134. 

. The facts being that gun was fired by one of two defendants, whilst 
the other was present aiding and abetting, Held, that a charge in the 
indictment that both-committed the assault was thereby made good. 
Ibid. 


. A mere threat unaccompanied by an offer or attempt to strike, is not 
an assault. State vy. Mooney, 434. 

. An indictment, charging that the defendant and another ‘‘did commit 
an affray by fighting together by mutual and common consent in 
public view,” includes a charge of a mutual assault and battery, and 
the defendant may be convicted under it, though the grand jury 
found the hill mot true as to the other party. State v. Wilson, 237. 


- Where one was indicted for an assault and battery, and it was proved 
that, in a former indictment against him and others for a riot, the 
assault charged had been given in evidence, with other acts of like 
character, his conviction of the riot was /jcld to be a bar to the sec- 
ondprosecution. State v. Lindsay, 468. 


See HusBAND AND WIFE; EviIpDENcE, 14, 15. 


ASSUMPSIT. 

1. A creditor having desisted from suing his debtor upon request by a 
third person to that effect, the latter adding ‘* He has put property 
in my hands to pay his debts, and when I sell it I will pay you all he 
owes you,” /eld that an action of assumpsit could not be maintained 
against such person, without showing that he had received money 
from the property in hishands. Hicks v. Critcher, 353. 


See Acrion, 2. 
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ATTACHMENT—JUD°C(AL. 


1, A court has no power to grant a judicial attachment after a return of 
**not found” made upon a writ issued against a non-resident: and 
where under these circumstances such a writ had been taken out, 
held that it was the duty of the Court to dismiss it on motion made 
by or for the defendant, cr even ex mero motu, Deaver vy. Keith, 428, 


ATTACHMENT—ORIGINAL. 


1, A bond payable to the plaintiff in an attachment, and conditioned for the 
appearance of the defendant, &c., is not a ‘‘ bail bond,” within the 
meaning of the Rev. Code, c. 7,8. 5, and therefore, by executing 
such a bond the defendant does not obtain a right to replevy and 
plead. Barry vy. Sinclair, 7. 


. The statute upon attachment must be construed strictly. bid. 


. A plea in abatement is the proper mode of taking advantage of a de- 
fect in the affidavit for an attachment. Ibid. 


. The creditor’s affidavit under Rey. Code, c. 7, s. 1, must state that the 
removal or the absence from the county or State, or the concealment, 
on the part of the debtor, was for the purpose of avoiding service of 
ordinary process. Leak v. Moorman, 168. 


5. An attachment issued by the C erk of a Court for a sum within the 
jurisdiction of the Court and made returnable to the proper term of 
the Court, will not be dismissed for want of form because directed 
**to any Constable or other lawful officer to execute and return with- 
in thirty days, (Sundays exceptcd,)” it appearing that it was exe- 

cuted by the sherif. Askew vy. Stevenson, 288, 


. Where Court was not held at the return term of an attachment, nor 
at the succeeding term, and at a subsequent term the defendant re- 
plevied the property attached, Held that the cause was not discon- 
tinued, did. 


. After replevying, the defendant in an original attachment has a right 
to demand a declaration from the ‘plaintiff. Maxwell v. McBrayer, 


mane 
527. 


. Asuit for breach of promise of marriage cannot be commenced by 


original attachment. did. 


ATTACHMENT FOR CONTEMPT. 


1. One who has been committed under an attachment for not paying & 
sum of money to a party as ordered, can be discharged only by pay- 
ment, or by resorting to the relief given by the insolvent debtor's 
act. Wood vy. Wood, 538. 
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2. The act of 1866-"7, abolishing imprisonment for debt, does not em- 
brace cases of commitment under attachment for a failure to comply 
with an order of court. Ibid, 


ATTORNEY. 


1. After an attorney has been admitted by the court to represent a party, 
he cannot unless with the consent of the court be discharged before 
the end of the suit. Walton v. Sugg, 98. 

2. A suit does not end before complete satisfaction of, or discharge from, 
the judgment given therein. Ibid. 


See Costs, 2. 


BAIL BOND. 


See ATTACHMENT—ORIGINAL, 1. 


BAILMENT. 


The rule that possession is prima facie evidence of property has no appli- 
cation to a case where dailment is admitted. Lutz v. Yount, 367. 


See Common CARRIERS. 


BANKS. 

A bank which in 1860 gave to a depositor a certificate setting forth that 
he had deposited a certain sum “in current notes of the different 
banks of the State,” and that the sum deposited is ‘‘payable in like 
current notes to the depositor or to his order on return of the cer- 
tificate,” is liable for the whole amount, with interest from the date 
of the demand, in currency of the United States. Fort v. Bank of 
Cape Fear, 417. 

A cause of action on bank bills does not accrue until a demand and re- 
fusal. Crawford v. Bank of Wilmington, 136. 


Bank bills bear interest only from the time of demand and refusal. 
Ibid. 


See CONSTRUCTION OF CONTRACTS. 


BASTARDY. 


1. A colored woman, the mother of a bastard child, has such an interest 
in proceedings in bastardy, within the meaning of the act of 1866, 
c. 40, s. 9, as to render her a competent witness against a white man, 
whom she alleges to be the father. State v. Henderson, 229. 


2. It is not necessary for proceedings in Bastardy to show affirmatively 
thatthe mother of the child was a single woman. State vy. Allison, 346. 


3. In cases of Bastardy the county of the mother’s “settlement” and 
not that of her ‘‘domicil” is chargeable with the maintenance of 
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the child, and settlement is gained only by a continuous regidence of 
twelve months. State vy. Elam, 460. 

4. Therefore, where the mother, having lived in Granville county for 
several years, removed to Franklin two or three months before the 
birth of the child with a bona fide intention of changing her domicil, 
the former and not the latter county had jurisdiction of proceedings 
to charge the putative father. bid. 


BILL OF EXCEPTIONS. 
See APPEAL. 


BONDS. 

1, A bond given in January 1867 for the hire of slaves during that year is 
subject to no deduction on account of Emancipation. Woodfin vy. 
Sluder, 200. 

2. The value of a bond or note within the meaning of Rev. Code, ch. 31 
sec, 38, is the principal and interest due on it. -Awsley v. Alderman, 
215. 


3. When the value of a note is reduced by endorsed credits to less than 
$100, an action brought to the County or Superior Court on such 
note, may be abated on plea of the defendant. bid. 


See EvipENcE, 6, 7. 


BURGLARY. 

Where a prisoner in the night time knocked at the door of a dwelling 
house, and on being challenged from within gave his name ina 
feigned voice as that of a friend, and thus obtained immediate ad- 
mittance, and then committed a robbery, Held to be burglary. State 
v. Johnson, 186: 


CARTWAY. 

1. The record of an order made in a County Court for laying out a cart- 
way recited—‘‘seven justices being present,”—without giving their 
names; held that such record was fatally defective, and the order void. 
Link v. Brooks, 499. 


CASES DOUBTED, &c. 
STATE v. BEATTY, Phil., 52—State v. Minton, 196. McKERALL ¢. CHEEK, 
2 Hawks, 343—McArthur v. Johnson, 317. Irnspy »v. WiLson, 1 D. & 
B. Eq., 581—State v. Schlachter, 520.. Brooks v. MoreGan, 5 Ire. 481 
—NMinor vy. Harris, 322. 


CERTIORARI. 
1. Where a sheriff having first returned an execution “ satisfied,” after- 
wards by leave of court, amended the return thus: ‘ Received 
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from the defendant Confederate money for the debt, which the 
plaintiff refuses to take, therefore the sale is not satisfied, and the 
same is returned that an alias may issue to sell the land;” and then 
taking out such alias, levied upon thn land. Held, that the petition 
of the defendant in such execution praying for a certiorari and 
supersedeas, ought not to have been dismissed, but should have been 
placed upon the trial-docket. Atkin vy. Mooney, 31. 


CLERK AND MASTER. 

1, When a Clerk takes a bond payable six months after date, if the 
debtor tenders the money at the day, the Clerk is bound to receive 
it without waiting for an order for collection. bid. 

2. A Clerk and Master who sold slaves under a decree in a petition for 
partition, and instead of taking bond as a decree directed, received 
cash, is, with his sureties, liable for the amount so received upon 
motion for a summary judgment under Rev. Code, c. 78, s. 5; and 
this, whether an action on the bond would or would not lie for the 
money as received “‘by virtue of his office.” bid. 

3. By Pearson, C. J. A Clerk and Master, who sells under an order 
to sell upon a credit, has a discretion to take cash instead of bond 
and security, and is liable to a suit on his bond for such money, as 
received ‘‘by virtue of his office.” Broughton v. Haywood, 380. 


See TITLE. 


COMMON CARRIERS. 

1. It is the duty of a Rail Road Company to deliver articles at the usual 
places of delivery. Therefore, where a hogshead of molasses, in- 
stead of being landed on a platform the usual place for heavy arti- 
cles, was lost in an attempt to deliver it to the plaintiff at an un- 
usual and an unfit place, the Company was held responsible. Benbow 
v. Rail Road Co., 421. 


COMMON COUNTS. 
See ACTION. 


CONFEDERATE MONEY. 

1, A creditor having, in March 1863, refused to accept Confederate or 
State notes for certain contracted before the late war, the debtor 
brought to him a bond upon a third party for the amount, payable to 
the creditor, and he agreed to take it in discharge of the debt pro- 
vided the debtor would sign it as surety. He did so, and the former 
evidences of indebtedness were cancelled. Held that the debtor be- 
came a guarantor of the bond, aud was liable in assumpsit for the full 
amount, without reference to the laws providing for a scale of debts 
contracted during the war. Carter v. McGehee, 431. 
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2. Where a guardian collected a bond due to his ward by solvent persons, 
in November 1863, nearly two years after the ward became of age, 
in Confederate currency, Acid that he was chargeable with the full 
amount of the bond and interest Gibbs v. Gibbs, 471. 


See CoNSTITUTION, 17; CERTIORARI. 
CONFESSIONS. 
1. Confessions made by a prisoner, a slave, whilst witnessing torture in- 


flicted upon another prisoner for the same offence in order to extort 
confession from hii, are not competent evidence. State v. Lawson, 47. 


2. What amounts to such threats or promises as render confessions inad- 
missible as heing not volnntary ; what evidence the ‘Judge will hear 
to establish the fact of threats or promises; and whether there be 
any evidence to show that the confessions were not voluntary ;—are 
questions of law, and the decision upon them is subject to review in 
the Supreme Court. Whether the evidence if true proves the fact 
of threats or promises; whether the witnesses testifying to the court 
as to such fact are worthy of credit; and incase of conflict which of 
them is to be helieved,—are questions of fact for the Judge, and his 
decision upon them is not subject to review. State v. Andrew, 205. 


3. Where there was some evidence that the confessions of the prisoner 
were not voluntary, and in his argument to the jury his counsel for 
the first time asked the Judge to withdraw them; Jed to be the 
duty of the Judge to decide whether the objection to the confessions 
came too late, and whether the jury should consider them as evi- 
dence. Ibid. 


4. A prisoner in jail said to a fellow prisoner, “If you will not tell on me 
I will tell you something:” The other replied that he would not tell, 
but if he did it would make no difference, for one criminal could not 
testify against another: The former added, ‘‘ I want to know what 
to do:”’ The other replied that if he knew the circumstances he could 
tell him what todo. Held that confessions of a murder made there- 
upon hy the former to the latter, were admissible in evidence. State 
v. Mitchell, 447. 


5. Where one who has been sworn as a witness upon a coroner’s inquest 
and denied all knowledge of the alleged homicide, within three or 
four hours afterwaids was arrested as one of the guilty parties and 
then proposed to tell what she knew abont the homicide and accord 
ingly gave material evidence against herself: Ae/d that the confes 
sions were voluntary, and competent evidence afterwards upon her 
trial for murder. State v. Wright, 486. 


CONFLICT OF LAWS. 


1. Where a marriage has been solemnized according to the laws of an- 
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other one of the United States, between persons free to marry ac- 
cording to such laws, and the parties afterwards for several years 
conduct themselves as husband and wife, having children, &c., # 
seemsthat an indictment for fornication and adultery is not the proper 
method of testing the validity of such marriage. State v. Schlachter, 
520. 


2. A couple domiciled in New York intermarried there in 1856, and sub- 
sequently (before 1861) removed to North Carolina; in January 1864 
the wife removed again to New York, in December 1864 she obtained 
a divorce andin January 1865 remarried (both acts being in accordance 
with the laws of New York); afterwards she returned to North 
Carolina with her second husband and they lived together as man 
and wife, Held that there was nothing in the doctrines of Irby v. 
Wilson, 1 D. & B. 568, to impeach such divorce and second marriage, 
and that it seems that the marriage, being in accordance with the 
laws of the State where it was solemnized, cannot be impeached in 
the courts of another State. bid. 

See ForEIGN JUDGMENTS. 

CONSTABLE. 

1. A constable in whose binds a claim was placed for collection on the 
16th March 1861, who took no steps to collect till January 1863 
when he collected in Confederate currency, is responsible after a 
demand in 1866, for the fil amount of the claim, notwithstanding 
the stay laws of May and September, 1861. Lipscomb v. Cheek, 332. 


2. A constable does not subject himself to the penalty of $100 given by 
the Rev. Code, ch, 34, s. 118, by declining to receive process which 
at the time it was tendered he could not have executed ; ex gr. process 
against a person then attending under subpcena before a commis- 


sioner. Fentress y. Brown, 373. 


CONSTITUTION. 
1. The tax imposed upon ‘ dead heads” by the act of 1860-61, ch. 31, 
sec, 12, is valid. Gardner v. Hall, 21. 


’ 


2. Such a tax is not a “capitation tax,” within the meaning of sec. 3, 
Art. 4, State Constitution, (Amendments of 1836); nor is it a viola- 
lation of the charter of the Wilmington & Charlotte Railroad Com- 
pany. did. 

3. A question having been made in the Superior Court as to the consti- 
tutionality of an act which gave defendants further time to plead: 
Held, that, inasmuch as the statute had been repealed before judg- 
ment was pronounced in this court, (especially, as the appeal had 
already given the defendant all the delay that he asked,) the court 
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4. 


5. 


a 


8. 


10, 


11, 


13. 


14, 


15. 


16. 


—__, 


would not entertain the question merely for the purpose of settling 
the incidental question of costs. Burbank v. Williams, 37. 

The provisions in the State Constitution for the call of a Convention 
do not profess to extend to every case in which such a call may be 
required. In the matter of Hughes, 58. 


The anarchy in North Carolina resulting from the close of the late 
war, having for the time annulled the provisions under the State 
Constitution for such a call, it was competent and proper for the 
United States to afford to the people an opportunity of electing dele- 
gates toa Convention. Jbdid. 

The delegates thus assembled composed a rightful Convention of the 
people. Jdid. 

The authority of that Convention is not affected by the fact that some 
of the citizens of the State, not having been then pardoned, were 
not permitted to vote at the election. J did. 

The elections had and the officers chosen by virtue of the ordinances 
of that Convention, are such de jure, J bid. 


. Aretrospective law taxing the business of citizens during the whole 


of the current year in which such law is passed, is not unconstitu- 
tional, State v, Bell, 75. 


A law punishing a prospective refusal to render for taxation an ac- 
count of business done before the passage of the law, is not ex post 
Sacto, Ibid. 


It was competent for the State in October 1865, to pass a law tax- 
ing business done at any time during that year at any place within 
its boundaries, even although within what were called “‘ the Federal 
lines,” and at places where there were then no civil officers, J did. 


. The functions of a court in respect to statutes are but two: 1st, to 


ascertain their meaning : and, 2d, to decide upon their constitutional- 
ity. Ibid. 

Persons /icensed under the revenue laws of the United States, are not 
thereby ‘‘ officers” of the United States, or withdrawn from the 
operation of the taxing powers of a State. did, 


It is not a ground for arrest of judgment, that the defendant was 
convicted upon an indictment found by a grand jury in 1863, while 
the rightful State Government was suspended. State v. Sears, 146. 
An indictment is a judieial proceeding within the meaning of the Ordi- 
nance of the Convention of 1865, entitled ‘‘ An Ordinance declaring 
what laws and ordinances are in force,” &c. bid. 

The Convention in adopting that ordinauce did not exceed its pow- 
ers; nor is the ordinance in the nature of an ez post facto law. Ibid. 
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17. The provisions of the ordinance of October 1665 in regard to the 
value of certain executory contracts ‘‘solvable in money,” do not 
conflict with the Constitution of the United States. Woodjin v. Slu- 
der, 200. 

18. The clause of the Ordinance of the Convention of June 1866, enti- 
tled ‘‘An Ordinance to change the jurisdiction of the courts,” &., 
which provided that no scire facias should be thereafter issued to re- 
vive dormant judgments, and that every scire facias then pending 
should be dismissed at defendants’ cost, is not unconstitutional. 
Parker v. Shannonhouse, 200. 

19. All retroactive legislation is not unconstitutional. Hinton v, Hinton, 
410. 

20. Retroactive legislation is competent to affect remedies, but not to 
affect rights, bid, 

21. The act of February 1866, giving widows further time for dissenting, 
is constitutional, and applies to a case in which at its passage the 
widow was barred under the act of 1784. J)did. 

See EXTRADITION, 1; ForeIGN JUDGMENT, 2; Haneas Corpus, 1 
REVENUE, 2 to 5. 

CONSTRUCTION OF CONTRACTS. 

1. ‘* Seventy-one dollars in current bank money,” in a bond promising 
to pay that amount, /cld to mean current bank bills calling on theig 
face for seventy-one dollars, Lackey v. Miller, 26, 

2. By Pearson, C. J., arguendo, such a bond is not negotiable; and, 
after the day of payment is past, the proper remedy upon it is cove- 
enant, in which case the measure of damages would be the value at 
the time the bond became due of that amount of bank bills, in United 
States coin. bid, 

See AcTION; BANKS; CONFEDERATE Money; Derp, 1,2; War- 
RANTY. 


CONTRACT. 
See AcTION; BANKS. 
CORPORATION. 


The return of a sheriff upon process served on an officer of a corporation, 
need not designate the office filled by such person. In any event 
such return is cured by judgment. Crawford v, Bank of Wilntngton, 
136, 


COSTS. 
1, Costs awarded upon retaxation are virtually included in the original 
judgment ina cause. Walton v. Sugg, 93. 
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2. Notice of retaxation, if necessary at all, may be served uponan attorney 
in the suit to which the costs are claimed to be incident. Jbid. 

8. Where several defendants were included ip the same indictment, 
which had been found during the late war and continued until after 
the courts were reopened; upon a motion to retax costs, held: 

(a) That the State was entitled to but one taz. 

(b) That the clerk at each continuance was entitled to but one fee 

for continuance. 

(c) That as but one capias, including the names of all the defen- 

dants, had been issued, the clerk was entitled to but one fee for 

capias, 

(d) That-the clerk was entitled to but one fee for the indictinent. 

(e) That he was entitled toa separate fee for judgment against each 

defendant. 

(f) That he was not entitled to fees for subpanas issued from term to 

term; but to only one fee for those originally issued, and to another 

for those issued at the re-opening of the courts. State vy. Gwynn, 445, 
4. Wher aw award fails to dispose of the costs, in the case referred, each 


party must pay his own costs. Harrison vy. Pleasants, 365, 


CRIMINAL PROCEEDINGS. 

1. If pending av appeal in a criminal case, the statute authorizing the in- 
dictment is repealed, judgment will be arrested, State v. Nutt, 20. 

It is error in a Judge to give any charge to the jury in the absence of the 
prisoner, State v. Blackwelder, 38, 

. If there be a general verdict of gwiify, upon an indictment having two 
counts, judgment cannot be arrested because one of those counts is bad. 
State v. Beatty, 52. 

. If one of two repugnant counts is bad, a general verdict of guilty may 
well be supported by the other, Jdid. 

5. The proper time for an objection to the grand jury that found an indict- 
ment, is before the trial, State v. Sears, 146, 

6. Whether the doctrine of reasonable doubt applies to misdemeanors or not, 
a charge that to convict the jury must be “ fully satisfied” of the de- 
fendant’s guilt, is all that he has the right to ask, Jdid, 

Reasonable doubt is not a necessary formula, and it can only be required in 
any case that the Judge impress upon the jury the principle that the 
innocent must not be punished. did, 


8. Upon a trial for malicious mischicf it is sufficient to charge the jury that 


they must be “satisfied” as to the ownership of the property injured. 
I bid. 
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9. To the rule requiring testimony to be subjected to the tests of ‘an oath ” 
and “ cross examination,” there are exceptions arising from necessity, 
One of these consists of declarations which are part of the res geste, 
State v. Dula, 211. 

. This exception embraces only such declarations as give character to an 
act, therefore, when the deceased was met a few miles from the place 
where she was murdered, going in the direction of that place, Zed, 
that her declarations in a conversation with the witness, as to where 
the prisoner was, and that she expected to meet him at the place whither 
she was going, were not admissible against him. did, 


What facts amount to an agreement to commit a crime by the 
prisoner and one charged as accessory, so as to render competent the 
acts and declarations of the alleged accessory, is a question of law, and 
the decision of the court below upon it is subject to review in the Sup- 
reme Court. Ibid. 

. So, whether there is any evidence of a common design; but, whether 
the evidence proves the fact of common design, whether the witnesses 
are worthy of credit, and in case of conflict, what witnesses should be 
believed by the Judge, are questions of fact for him to decide, and are 
not liable to review, J did, 


‘ 
Where a defendant was indicted in several counts and found guilty up- 


on two, held to be no ground for arrest of judgment, that one of the two 
was defective, the judgment being such as the court had a right to 
render on the other, State v. Tisdale, 220, 

. Where a Judge charged the jury that they must render a fair and “ bon- 

est verdict; if they had a reasonable doubt as the guilt of the prison- 
ers it was their duty under the obligations which they had taken, to 
render a verdjct accordingly; but if they were satisfied beyond a rea- 
sonable doubt upon the law and the evidence that the prisoners were 
guilty, and from any false sympathy rendered a verdict of not guilty, 
that the law said they were perjured men:” Jiedd that it was not error. 
State v. Fulkerson, 235. 
It is not error for the Judge, after he has once charged the jury and 
they have retired and failed to agree, in proceeding to give further in- 
structions, to refuse to permit more to be said in behalf of the prison- 
ers or the State; though it may be restrictive of our indulgent practice 
in capital trials. did, 

. Although no bill of exceptions be filed and it do not appear that there 
was any motion in arrest of judgment, the Supreme Court will examine 
the record to see whether there is any error. State v. Wilson, 237, 

An indictment charging that the defendant and another “did commit 
an afray by fighting together by mutual and common consent, in pub- 
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lic view,” includes a charge of a mutual assault and battery, and the 
defendant may be convicted under it though the grand jury found the 
bill not true as to the other party. bid. 

. Although it be error to charge that the doctrine of “reasonable doubt” 
does not apply in trials for misdemeanors, yet where the instructions 
taken altogether gave the prisoner the benefit of that doctrine, and in- 
formed the jury that they must be “fully satisfied” before convicting, 
held that there was no error. State v. Knox, 312. 

. After verdict the defendant cannot object that evidence was improperly 
admitted, if he did not except when it was introduced. State v. Smith, 
302. 

. There is no ground for arrest of judgment unless a fatal defect appears 
in the recoord proper, as distinguished from the statement of the case by 
the Judge. State v. Potter, 338. 

. The Statute of Ann, allowing a defendant to enter two or more pleas, 
does not apply to indictments, Ibid. 


. Evidence making a mere ground for conjecture that a homicide was ae- 
cidental, is to be regarded as no evidence. State v. Haywood, 376. 


. Upon trials for murder, a killing by the prisoner having been proved, 
the burden of proof shifts to the prisoner. bid, 

. When it was shown that the prisoner killed the deceased by shooting, 
and made his escape, and afterwards said he had killed deceased but 
did not know that the gun was loaded, the fact that the gun was out of 
order and would not stand at half-cock, did not make it error for the 
Judge to refuse to charge that “if the prisoner was handling the gun 
in a careless and negligent manner and it accidently went off, the kill- 
ing was mitigated to manslaughter,” there being no evidence of negli- 
gent handling or accident. did. e 

25. A charge upon the subject of insanity in criminal cases commended. 
Ibid. 

26. A special venire having been summoned for the trial of a prisoner, upon 
a day previous to the day of trial, held that a successful challenge by 
the prisonerto the array of the original panel, did not necessarily affect 
the competency of the special venire to act as jurors in the case. State 
v* Owen, 425. 

It is no ground for an arrest of judgment, that the name of the State is 
omitted in the body of the indictment; or, that the memorandum of 
the pleas of two defendants is prefaced by the word “saith,” State v' 
Dula, 437. 

In the course of selecting a jury for the trial of a capital crime, two 
persons who had been called and challenged by the prisoner for cause 
and confessed sueh cause, in reply to further questions upon the same 
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point by the Court, made disrespectful answers: Held, to have been 
proper for the Court to rebuke such persons pointedly, and that no 
rights of the prisoner were infringed thereby. State v. Hicks, 441. 


. Under the plea of former conviction, if the acts alleged in the second 
indictment are embraced in the first, and were relied upon to sustain 
that indictment and to increase the punishment of the defendant, he is 
entitled to an acquittal; State v. Lindsey, 468, 

. Therefore, where one was indicted for an assault and battery, and it was 
proved that, in a former indictment against him and others fora riot, the 
assault charged had been givenin evidence with other acts of like cha- 
racter, his conviction of the riot is a bar to the second prosecution, J did, 


. In a case where an indictment for murder was based upon circumstan- 
tial evidence tending to show that the homicide had been accompanied 
by robbery, and the prisoner in whose possession soon afterwards the 
things taken were found, denied having inflicted the fatal blow, held 
that the presiding Judge was correct in charging that the prisoner was 
guilty of murder, or of nothing. State v. Parker, 473. 

2. Where a Judge otherwise administers the law correctly, held, not be 
error for him to decline using the very words in which an important 
legal proposition has been accurately laid down in another case: and 
that sometimes circumstances attending a trial may render it timproper 
for a judge to define a legal principle in the very words that were 
strictly correct in another case, Ibid. 


..There is no “formula” to which judges may resort for guaging the 
degree to which a jury must be convinced in order to justify a verdict 
of guilty, and attempts to create such have resulted in no good. Ibid. 
. Applications for a new trial because a verdict is against the weight of the 
evidence, are addressed to the discretion of the judge below, and therefore 
cannot be reviewed by the Supreme Court. State v. Kearzey, 481. 


. Petit larceny might at common law be punished by imprisonment, Jbid, 


. Iuis no ground for a motion to quash an indictment, or to arrest judg- 
ment, that the defendant was convicted upon an indictment found by a 
grand jury in 1865, while the rightful State government was suspended, 
Ibid, 

. One who was ordered into custody to secure the fine and costs in a 
criminal case having escaped, /eld that it was competent for the Solici- 
tor to have him again arrested that he-might be compelled to undergo 
the sentence; and that the fact that the escape in question was volun- 
tary did not alter the rule. State v. McClure, 491. 

. It is no ground to quash an indictment, that it was found by a grand 
jury drawn from a venire in which there were no colored freeholders— 
the jury list, as constituted by the County Couré in accordance with 


2 
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the law in force at the time of its constitution, not containing the*names 
of such colored freehollers. State v. Taylor and Knight, 508. 


It is no ground of exception that a special renire was selected from the 
freeliolders of the county without regard to color, no reference having 
been had to the jury list constituted by the County Court, did, 


After the testimony for the State is closed and before witnesses for the 
prisoner are introduced, his counsel has no right, in stating the grounds 
of defence, to comment at length upon the evidence for the State. Jbid, 


It appearing in this court, upon appeal by a prisoner, that a verdict of 
guilty had been entered below, the court cannot arrest the judgment 
because the judge had not the power to impose the punishment ordered 
by him, but, as the appeal vacated that judgment, must send the case 


, 


down for such judgment as the law allows. State v. Cook, 536. 


. The Act of 1866-'67, c. 82 (25th February 1867) which punishes the 
stealing of mules, &c, with death, did not repeal the law prohibiting 
that crime previously, except as to offences thereafter committed 
therefore where one was convicted at Fall Term 1867 of stealinga 
mule, un:'er an indictment found in December 1866, held that the ques- 
tion of punishment was not affected by the Act first mentioned. State 
v. Putney, 5438. 

. An indictment for larceny which describes the thing stolen as “one 
promissory note issued by the Treasury department of the government 
of the United States for the payment of one dollar,” 1s in that respect 
sutlicient. State v. Fulford, 563. 

. Where there is no contradiction between two witnesses, the court may 
so instruct the jury. State v. Horan, 571. 

The court may instruct the jury as to the effect of certain testimony # 

believed. Ibid. 

A verdict finding the defendant “guilty of receiving stolen goods knowing 
then to have been stolen” is sufficient, without specifying such goods. 

Ibid, 


See Constitution, 14, 15, 16; Extrapition, 
DAMAGES. 

See Evipencr, 14, 15, 16. 
DEADLY WEAPON, 

See Assavtt, 1, 2, 3. 


DEED. 


1, A deed of bargain and sale is not void because of informality, if its terms 


be such as show the intention of the parties. Royster v. Royster, 226. 
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. A limitation in a deed of bargain and sale, to one for life with remainder 
in fee to another, the consideration being expressed to have been paid 
by the latter, is valid. did. 

8. The widow of the remainderman in such case, the tenant for life surviv. 

ing him, is not entitled to dower, Ibid, 
Where one proposed to convey a tract of land in trust and his brother 
undertook to have the deed drawn, and thereupon, without the knowl- 
edge of the vendor, inserted thereiu a conveyance also of another tract 


in trust for himself, and upon presenting the deed forexecution, in reply 


to a question by the veridor, said that it was “‘all right,” whereupon the 
latter executed it without reading it, or hearing it read; Held, that the 
conveyance of the second tract was valid at law, McArthur v. Johis 
317. 

5. Distinction between fraud in the fuctum, and other fraud attending the 
execution of deeds, stated and applied. dd, 

6. A deed in fee executed in 185, which contained a memorandum that it 
was executed instead of a lost deed executed in 1854, conveyed all the 
estate which the vendor had in the land at the time of its execution 
and not that only which he had in 1854. Avng v. Little, 484, 


See Devise, 6; Evipence, 30. 
‘ 


DEED IN TRUST. 
See PuRcHASER FOR VALUE, 


DELIVERY OF A DEED. 

The bargainee in a deed having refused to accept it after it had been ac- 
knowledged by the bargainor before a competent officer and a certifi- 
cate of the acknowledgment appended, a delivery will not be presumed 
from a subsequent registration, but the oxvs will be upon him who 
would establish the deed. Gaither v. Gibson, 530, 


DELIVERY BY COMMON CARRIER. 


See Common CARRIER. 


DEPOSITION. 
See Practice, 10. 
DEVISE. 

1, Where a testator devised,—to A, his “plantation between Burnt Coat and 
Beaver-dam Swamp,”—toB, “all that portion of Ais Enfield tract of land 
lying north of the old road from Old Enfield to Halifax town,”—to oth- 
ers, “all the balance of Ais property, after paying debts ;” and after- 
wards cancelled the devise to A: Held, that although the description 
of the land given to B, would, per se, include that given to A, yet, inas- 
much as when first written, the testator did not use it in this large 
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sense, such sense could not be imposed upon it by the mere cancella- 
tion of the devise to A: held also, that the legal effect of such cancella- 
tion was to throw the land given to A, into the residue. Branch vy, 
Hunter, 1. 

. The contingeacy involved in a limitation over upon the death of one 
“leaving no heirs of his body,” cannot be determined until the death 
has occurred; Isler v. Whitfield, 493. 

Therefore, where one devised land to a grandson, providing that if he 
died without an heir of his body it should go over to certain other 


grandsons and the survivors of them, and in case the last survivor of 
these died with out heirs of his body, then over; /eld that the first taker 
and the grandsons together could not convey an indefeasible title in 
fee. Ibid. a 

A devise of land to the testator’s son and daughter for life, ‘‘ and then to 


go to my [testator’s] heirs at law, and their heirs and assigns forever 
excluding all those on the part of my [testator’s] sister Brooks”: Held 
to pass a contingent remainder to the persons described as “heirs at 
law,” as they could be ascertained only after the termination of the 
particular estate: Hall v. Want, 502. 

5. Heid also, that a partition im fee under order of court, made between the 
son and daughter, (at that time the testator’s only heirs,) was no 
ground for an estopped to the children of the daughter, who upon the 
death of the son without issue, their mother having died before, claim- 
ed the land under the devise: J did. 

. Also, that a bargain and sale in fee by the son, of the part allotted to him 
under the partition, was without effect upon the remainder, J did. 
DISCONTINUANCE. 
See ArracuMENtT---ORIGINAL, 6; Practice, 7. 
DISSENT OF WIDOW. 

The act of February 1866 giving widows further time for dissenting, is 
constitutional, and applies to a case in which at its passage the widow 
was barred under the act of 1784. Hinton v. Hinton, 410. 


DIVORCE AND ALIMONY. 


1, A petition for divorce because of adultery by the defendant, need not 
allege that the petitioner has not been guilty of adultery. Edwards v. 
F-dwards, 534. 

2. An order for alimony pendente lite creates a debt by record, and may be 
enforced by either a rule and consequent attachment, or by af. fa. 
Wood v. Wood, 588. 

3. Such order is not necessarily affecte 1 by the failure of t!:e petitioner to 
obtain the relief prayed for in the petition, di/, 

See Conriict or Laws. 
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DOWER. 

1, The act ot 1784 (R. C., c. 118, s. 1;) giving widows of testators six 
months in which to dissent from wills, is not a statute conferring a 
right of dower, but a ‘statute of limitations’ upon that right, as it ex- 
isted at common law. Hinton v, Hinton, 410. 

2. Real estate belonging to a partuership is subject to dower in favor of a 
widow of one of the partners only so far as a surplus may be left after 
paying the partnership debts, Stroud v. Stroud, 525. 


See Dern, 3. 


DRAINING LANDS. 

1, A report of commissioners under c. 40 of the Revised Code, (Draining 
Lands,) which fails to assess and apportion that part of the labor 
which, by s. 10, is to be contributed by the defendants, is fatally de- 
fective. Brooks v. Tucker, 309. 


EJECTMENT. 

1, It is well settled in this State that a vendee of land who enters upon it 
under a contract of purchase, is a mere occupant at the will af the vey- 
dor, and that the latter may at any time put an end to such occupancy 
by demanding possession.under a reasonable notice to quit: and that 
he may then recover in ejectment. Twenty-five days’ notice to quit in 
such case is reasonable. Butner v. Chaffin, 497. 

. The state of the accounts between the parties in regard to the purchase 
money does not affect the vendor’s right to recover possession at law, 
although it might affect his choice of such a remedy rather than that of 
a bill for specific performance in equity. J did. 

. An action of ejectment cannot be maintained upon a demise laid on a 
day before the right of entry began ; therefore, not by a vendor against 
his vendee (who has failed to comply with the terms of the contract, ) 
upon a demise laid upon a day before the demand of possession, Guess 
v. McCauley, 514. 

4. It seems that one day’s notice to leave is not sufficient. Ibid. 

5. A mere occupier of land has no estate which upon quitting possession 
he can transfer to another; and one who goes into possession under 
such circumstances (without permission of or recognition by the owner) 
is liable to be treated by him as a trespasser, and to be ejected without 
a previous notice to quit. Young v. Perry, 549. 

. The rule that, in controversies between titles of different dates which 
lap actual possession of the lappage is required to perfect the color of title 
of the junior claimant, applies to controversies between the State and 
citizens who dlaim under mesne conveyances which extend the bound- 
aries of the original grant. Hedrick v. Gobble, 348, 
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7. Ifthe person who claims under the elder title, have no actual possession 
of a lappage, such possession, although for a part only, by him who has 
the junior title, continued for seven years, will confer a valid title for 
the whole, , Kerr v. Elliott, 601. 

See Entry; Practice, 20. 

EMANCIPATION, 

1, A bond given in January 1865 for the hire of slaves during that year, is 
subject to no deduction on account of Emancipation, Woodfin v, Slu- 
der, 200. 

See Apvancement, 2; Evipence, 6,7, 26; Inpicrment, 4,7; Trover, 3. 

EMBLEMENTS. 


1. Parol evidence is competent to show that a crop of corn, growing upon 
land at the time that the latter was conveyed by deed, did not pass by 
the deed, but was reserved by the vendor. Flynt v. Conrad, 190. 

2. Distinction in this respect between fructus industriales and fruit upon 
trees &c., discussed and stated. Ibid. 


ENDORSEE. 
See NeGoTIABLE PAPER. 
ENTRY. 
1. The lands granted to Henry McCulloch in 1745, are not liable to entry 


under the provisions of the Rev. Code, c. 42, 8.1. Doe v. Thomas, 184, 


2. A grant under an entry of such lands in 1822 is void, and its invalidity 


may be shown upon question made in an action of ejectment. bid, 
ESTOPPEL. 

1, -A fictitious sale of a horse to prevent it from being impressed by the 
Confederate Government, will not estop the owner from afterwards as- 
serting his title thereto. Lutz v. Yount, 367.. 

2. The rule that tortfeasors cannot dispute the title of him from whose pos- 
session they take the thing in dispute, does not apply where they are 
sued by such person in trover, Rose vy, Coble, 517. 

See Devise, 5. 

EVIDENCE. 
1. Evidence to show that a tract of land of a particular description ina 


will includes another tract having another description in such will, is 
competent. Branch v. Hunter, 1. 


2. Evidence that one in possession of a tract of land declared that he held it 
as tenant of a certain person, is admissible, even although it be shown 
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that such tenancy was created by a written instrument which is not 
produced, Zhompson v. Matthews, 15. 

3, A. B., a member of a partnership for farming and tanning, purchased a 
mule; the purchase was made by A. B. alone, nothing was said of its 
being for the firm, and there was no evidence that the mule had ever 
been on the joint farm, or in the tannery of the plaintiffs. An action 
having been brought in the name of the firm for deceit, &c., in the 
sale; upon a motion to nonsuit: Zleld 
(a) That in the absence of other testimony, there was not only some, 
but plenary evidence of the allegation that the mule was bought for the 
firm. 

(b) That the act of issuing the writ in the name of the firm, raised the 
presumption that the mule had been bought for it. Little v. Hamilton, 29, 

4. In order to confirm the evidence of a witness, it is competent to ask 
whether it does not concur with statements previously made by the 
witness out of court. State v. Marshall, 49, 

5. Previously to the act of 1866 in relation to Evidence, the relator in an 
action brought in the name of the State, was not competent as a wit- 
ness, State v. Mangum, 177. 

6. Where a bound for money does not profess to set forth the other terms of 
the contract in the course of which it was given, parol evidence is com- 


petent to establish them: Woodfin v, Sluder, 200. 


7. Therefore, where proclamation was made at a hiring by executors in Janu- 
ary 1865 that such money would be received as would pay the debts of 
the estate, reference being made specially to a bank debt, jeld that, 
although no allusion to this was contained in the bonds given for such 
hires, it was competent for the obligors to show the proclamation, and 


also the market value of the notes of the bank. Jdid. 


8. To support an allegation of partial insanity, evidence of strangeness of 
conduct towards.a particular person had been introduced by the cave- 
ators ; Held to be competent for the propounders to sbow similar con- 


duct towards other persons, Wood vy, Srwyer, 251. 


9. The contents of a paper written by dictation of the testator about two 
years after he had executed his will, assigaing reasons for the particu- 
lar dispositions ‘of such will, held to be competent upon the question of 
the testator’s capacity. Ibid. 

10. In support of an expert’s opinion upon a question of insanity, it is not 
competent for him to repeat an account which he had received from a 
monomaniac as to the development of his own disease; or another ac- 
count related to him by an unprofessional nurse of another insane per- 
son, bid, 
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The testator having in his lifetime referred to a certain book as having 
been printed at his own expense and as giving a correct account of his 
family, a genealogical table therein is competent evidence of the state 
of his family at his death. Wood v. Sawyer, 251. 

. The course and practice of the Court as to the order in which testimony 
is to be introduced is well settled, and ought not to be violated except 
in cases of surprise or mistake as to matters seriously affecting the 
merits of a cause, bid. 

. Proof of the transaction of ordinary business not connected with the 
matter in regard to which delusion exists is some evidence to rebut a 


presumption raised by proof that such delusion existed a short while 


before; whether sufficient or not, is a matter solely for the jury. bid: 


. In an action of Trespass for a violent assault and battery, evidence that 
two weeks before, one of the defendants (who were brothers) had been 
beaten by the plaintiff, is not competent; nor is it competent to show 
that several hours before on the same day, the plaintiff had threatened 
to beat one of the defendants, and that such threat had Leen communi- 
cated to the defendant. Johnston v. Crawford, 342. 


el 
. A record of a conviction, and of the payment of the fine and costs incur- 
red under an indictment for an assault and battery, is admissible in 
mitigation of punitory damages in a civil action for the offense. Ibid, 


. In estimating damages in such actions, the jury can take no notice of a 
sum of money paid into court for the use of the plaintiff at a former 
term upon leave granted, the plaintiff having refused to receive it. 
Ibid, 

. A question having arisen in the course of a trial as to an arrangement 
in regard to a horse which was the subject of controversy, held that evi- 
dence of a similar arrangement at the same time between the parties 
in regard to a cow was relevant, either as part of the res geste, or as 
part of the conversation and thus showing the entire arrangement. 
Lutz v. Yount, 367. 


. What was said by a third person in the presence and the hearing of the 
prisoner may be given in evidence against him. State v. Ludwick, 410. 


19. The husband of one charged as an accessory is not a competent witness 
in favor of one charged as the principal felon. did. 


20. Where two or more persons are on trial under one indictment for the same 
oftence, they are by the.act of 1866, ch. 43, competent and compellable 
to give evidence for or against each other, thongh one of them cannot 
be a witness for or against himself, or for or against his wife, (and ¢ con- 
verso), and is not compellable to answer any question tending to crimin- 
ate himself. State v. Rose, 406. 
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. Where there is any evidence of an agreement between two or more to 
compass the death of a third person, the decision of the court below 
that such evidence is sufficient to establish the agreement, (preliminary 
to the admission of the acts, &c., of one of such persons as evidence 
against the other) cannot be reviewed in the Supreme Court, State v. 
Dula, 437. 

. Although in investigating the preliminary question as to the agreement 
evidence of the naked declarations of one of the parties is not compe- 
tent: yet if such declarations make part of the act charged in the in- 
dictment it is otherwise. did. 

. In order to support an exception for the exclusion of certain testimony, 
such testimony must appear to have been relevant. bid. 

. What one says tn via as to the place to which he is going, is competent 
evidence to establish the truth of what he says, bid, 

. A record of proceedngs under the poor debtor law, in favor of one not 
shown to have been at the time of such proceedings in possession of 
articles set apart to him, is not admissible as evidence in a suit for those 
articles, between third persons. Weaver v. Parker, 479. 

. A freed woman is a competent witness against a freed man who claim- 
ed her as his wife while they were slaves, but since their emancipation 
has refused to marry her, Stute v. Taylor and Knight, 608. 

. Evidence that a prisoner after being committed to jail had opportunity 
to escape and did not avail himself of it, is not admissible, did. 

. The examination of a witness taken before a jury of inquest or an ex- 
amining magistrate, is inadmissible as evidence in chief, unless it be 
shown that the witness is dead, bid, 

. In a case of murder, the deceased being a merchant and the evidence 
against the prisoner being circumstantial, an account book showing en- 
tries by the deceased just before the murder, was held admissible as 


evidence tending to connect the prisoner with the transaction, id, 


. The bargainee in a deed having refused to.accept it after it had been 
acknowledged by the bargainor before a competent officer and a certi- 
ficate of the acknowledgment appended, a delivery will not be presumed 
from a subsequent registration, but the onus will be upon him who 
would establish the deed. Gaither v. Gibson, 550. 


. Where one had been induced to remove from Tennessee and come to 
this State by a promise of employment and other pecuniary advan- 
tages, and after doing so he and the person who made the promise (his 
sister) quarreled, he inflicted a battery upon her, and she refused to 
comply with her engagement: Jie/d, upon a reference of their “matter 
in dispute,” the sister had a right to introduce testimony as to the bat- 
tery, for the consideration of the referees. Walker v. Watker, 545, 
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82. A colored woman, the mother of a bastard child, has such an iaterest in 


proceedings in bastardy, within the meaning of the act of 1866, c. 40, 
s. 9, as to render her a competent witness against a white man, whom 
she alleges to be the father. State v. Henderson, 229, 
See Battment ; Conressions ; CrtminaL Proceepines, 8, 9, 20, 21, 22, 29, 
32, 33, 42,43; Emptements; JupGr’s Cuarce, 1; Practice, 10, 12, 
13, 22, 23; Rape; Trespass, 3. 
EXECUTION. 
1. A party has a right to instruct a sheriff to collect in specie ; but the lat- 
ter in the absence of instructions to the contrary, is justified in receiv- 
whatever is passing currentlyin payment of debts of 


ing currency, i. e., 


the character of that which he has to collect. Atkin v. Mooney, 31. 


2. The “year and a day” mentioned in the Rev. Code, c. 31, s. 100, runs 
from the issuing, and not from the return of the execution ; Simpson v. 
Sutton, 112. 

Tierefore, where the former execution had been issued February 14th, 
1855, a second purporting to be an alias issued May 3d, 1866, was 
set aside as irregular. Ibid. 

The right to have an execution set aside, which had been issued before 
the date to which it had been postponed by an order of record, is per- 
sonal to the defendant therein; Shelton v. Fels, 178. 

Therefore, where, upon the confession of a judgment at June Term 1866, 
an entry was mace, “‘ Execution stayed by order of plaintiff until after 
April Term 1867,” and upon the defendant’s conveying his property in 
trust, the plaintiff ordered execution to issue before such term, Aeld that 
the court would not set aside such execution at the instance of the trus- 
tee. Ibid. 


The 5th section of the Ordinance of 1866, entitled “ An Ordinance to 
change the jurisdiction of the Courts,” &c., does not apply to prevent 
the issue of a writ of venditioni exponas, to enforce a levy upon land 
made more than a year and a day previously. Mardre v. Felton, 279. 


. The 5th section of the Ordinance of 1866, entitled “ An Ordinance to 
change the jurisdiction of the courts,” &c., does not extend to a writ 
of scire facias asking for a ven, ex. Riddick v. Hinton, 291. 


. Where a scire facias to enforce the levy of an execution had been dismiss- 
ed in the County Court, held, that it was proper for the Superior Court, 
upon reversing that order, to award a procedendo, Overton v. Abbott, 293. 


Where the defendant in an execution had conveyed all his property real 
and personal, to a third person, he/d that the plaintiff had a right to di- 
rect the officer to levy upon the real estate before the personalty. 
Stancill v. Branch, 306. 
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10. A defendant may expressly or by implication waive the right to have 






his personal estate levied upon before his real estate, and a fraudulent 






conveyance of all his estate will amount to such a waiver, * Jbid. 





See Constitution, 18; JupGment, 1; Minirary Orpers; Revenve, 6, 7, 8. 






EXECUTORS AND ADMINISTRATORS. 


1, One who has precedence inaclaim for letters of administration loses 
such right not by delay merely, but by wnreasonable delay, which is a 






matter of law. Hughes v. Pipkin, 4. 
2. Letters of administration having at the first term of the court been grant- 






ed to one not primarily entitled, upon application at the next term by 






‘the person primarily entitled and upon his showing cause for not hav- 
ing applied before, Aeld that it was the duty of the court to set aside 
the former letters, and to issue letters to the second applicant. Ibid. 







. The act of 1846, ch, 1 (Code, ch. 46, s. 44,) giving to an executor a right 
to file a petition to sell real es‘ate, &c., does not apply to a case in 
which he has full power to seil such estate under a will. Wiley v. 
Wiley, 131. 

4, Nor does it apply in such case, even if the executor has by accident Jost 

the personal estate of his testator and for that reason alone desires to 
resort to the realty, his remedy in such case being only in equity. 

Ibid. 


. The remedy provided by the act applies only to cases in which otherwise 


a) 















the creditor would be compelled to resort to a scire facias against the 
Ibid. 


heirs. 










EXPERT. 
See Evipece, 10; Raps, 2. 






EXTRADITION. 
1. The clause in the Constitution of the United States requiring that fugi- 
tives from justice charged with treason, felony or other crime, shall be 
delivered up, &c., is to be construed so as to include acts made criminal 







by amendments in the laws of the several States, and is not to be limit- 






ed to such only as are crimes at common law. Jn the matter of Hughes, 
58. 
2. Where the prisoner had already once been delivered up by the Governor 
for the crime in question, and thereupon having been allowed bail for- 
feited his bond, and was again a fugitive, held, that it was clearly within 













the power of the Governor to order a second arrest and surrender, Ibid. 





FORCIBLE ENTRY. 
1. The proceedings for forcible entry and detainer are intended to be sum- 


mary, and therefore no appeal is given. Grissett v. Smith, 164. 
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2. Any one aggrieved thereby may have remedy by the writ of recordari, by 
which the defendant may show that the justice was guilty of miscon- 
duct or irregularity or may have the benefit of a writ of false judgment, 
Ibid. 

. Where the verdict in such proceedings in respect to the estate of the plaintiff, 
was: “And we the jurors do hereby decide that the said A. S., plaintiff 
and owner of said house, &c., do give him full possession of the same;” 
held, that such description was insufficient. Ibid. 


4. No appeal lies from a judgment given upon an inquisition before a jus- 
tice of the peace, for Forcible Entry and Detainer. Grifin v Griffin, 
167. 

. A defendant has no right to claim that a Judge shall suspend action 
upon a motion that has been made to dismiss such an appeal, in order 
to allow him to file a petition and affidavit for writs of certiorari, man- 
damus and supersedeas, Ibid. 


Where upon recordari in the Superior Court.it appears that the proceed- 
ings in an inquisition for forcible entry and detainer before a justice of 
the peace were regular, and the jury found that the relators had an 
estate in fee simple in the land and were forcibly ejected by the de- 
fendant, the writ should be dismissed. Little v. Martin, 240. 


FORCIBLE TRESPASS. 
1, The distinction between Robbery and Forcible Trespass is that in the 
former a felonious intention exists, and in the latter it does not. State 
v. Sovls, 151. 
. By Pearson, C. J. Forcible Trespass is the taking of the personal prop- 
erty of another by force; Robbery, the fraudulent taking of the per- 
sonal property of another by force. did. 


. In Forcible Trespass it is not necessary that the person from whom the 


property was taken, should have been actually put in fear, State v. 
Pearman, 371, 


. In an indictment for Forcible Trespass it is sufficient to charge, that the 
defendant entered the premises with a strong hand the prosecutor be- 
ing then and there present. State v. Buckner, 558. 


5. Where the land on both sides of a road, whether public or private, be- 
longs to the prosecutor, he is the owner of the soil over which the road 
runs ; and persons who stop upon such road and use violent and menac- 
ing language to him, are guilty of Forcible Trespass. 


. The only privilege which the public have in a public road is that of pass- 
ing over it, and those who abuse that privilege become trespassers ab 
initio, and create a nuisance, did, 








FOREIGN JUDGMENT. 


1. Citizens of North Carolina who authorize a suit to be brought in Texas, 
are personally liable for the costs adjudged against them upon their 
failure in such suit, although they may never have been in that State; 
and a judgment therefor may be enforced in North Carolina as a valid 
foreign judgment. Walton v. Sugg, 98. 


2. In an action upon a judgment given in another State, after it is seen that 
the person against whom such judgment was given was regularly made 
a party to that suit, no question can be made whether that court ought 
to have rendered such a judgment; but full faith and credit must be 
given to it. J did, 


See Conriict or Laws, 2. 


FORNICATION AND ADULTERY. 


See Conruict or Laws. 


FRAUD. 
A purpose to defraud creditors on the part of the pledgor not participated 
in by the pledgee, does not affect the pledge. Rose v. Coble, 517. 


See Deep, 4,5; Estorren, 2; Execution, 10; NecoriaAste Paper; Por- 
‘ 
CHASER FOR VALUE. 


GUARANTY. 

A creditor having in March 1863 refused to accept Confederate or State 
notes for certain debts contracted before the late war, the debtor 
brought to him a bord upon a third party for the amount, payable to 
the creditor, and he agreed to take it in discharge of the debt provided 
the debtor would sign it as surety. J/e did so, and the former evidences 
of indebtedness were cancelled. Held that the debtor became a guar- 


antor of the bond, and was liable in assumpsit for the full amount, with- 


out reference to the laws providing for a scale of debts contracted dur- 
ing the war. Carter v. McGehee, 481. 


GUARDIAN AND WARD. 


Where a guardian collected a bond due to his ward by solvent persons, in 
November 1863, nearly two years after the ward became of age, in 
Confederate currency, /c/d that at the suit of the ward he was charge- 
able with the full amount of the bond; and interest. Gibbs v. Gibbs, 471. 


HABEAS CORPUS. 
1, In deciding questions which arise under writs of ZZabeas Corpus, the judi- 
ciary may review and control the action of the Governor in regard to 


points of law ; but cannot interfere with such action in regard to any 
matter within the discretion of the Governor. In the matter of Hughes, 58. 
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2. In deciding upon a question of false imprisonment, raised under a writ of 
Habeas Corpus, the Judge may investigate the validity of an order of 
court relied upon, as here, to prove the petitioners to be apprentices of 
him who detains them. Jn the matter of Ambrose, 91. 

HIGHWAY. 


See Forciste Trespass, 4; Rornery, 1. 


HOMICIDE. 
1. In a case where the facts were, that the prisoner, a slave, was dancing, 


singing and making a considerable noise, with other slaves between 


the negro-houses and the overseer’s house, which were about thirty 


feet apart; that, upon the overseer, (the deceased,) an elderly man, 
ordering them to stop the noise, all did except the prisoner, who upon 
being again ordered to stop, returned an answer which offended the 
deceased ; that the latter replied “if you say that again, I will mash 
your mouth,” whereupon he repeated the words, dancing the while 
with his face towards the deceased, but retreating towards the negro- 
houses; that the deceased then walked towards him with a stick (a 
deadly weapon) in his hanl, and struck him with it upon the head, 
twice; and thereupon the prisoner wrenched the stick from the deceas- 
ed, and struck him one blow with it with his utmost strength, and fled; 
the deceased falling, and dying in a few moments: J/ed, that the kill- 


ing was manslaughter, and not murder, State v, Brodnax, 41. 


2. If one lay po‘son for another, and he or a third person take it and death 
result, it is murder both in the principal and accessories before the 
fact. State v, Fulkerson, 253, 

. Where one who had been insulted ran a short distance to his house to 
procure a gun, and then pursued the deceased, (who had ridden off.) 
in order to exact an apology, or failing in that, to do him great bodily 
harm, or kill him, Ae/d that, if upon his approach, the deceased turned 
upon him, putting his hand to his side as if to draw a weapon, and was 
thereupon killed by a blow of the gun, the prisoner was guilty. of mur- 


der, State v. Owen, 425. 
4. Where the nurse of an infant, knowing that laudanum was poison and 
likely to kill, gave the child enough to kill it: Aeld (nothing else ap- 
pearing to qualify the presumption of law) that she was guilty of mur- 


der. State v. Leak, 450. 
HUSBAND AND WIFE. 
1. The laws of this State do not recognize the right of the husband to whip his 
wife, but our Courts will not interfere to punish him for moderate cor- 
rection of her, even if there had been no provocation for it, State v. 
Rhodes, 453. 
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2, Family government being in its nature as complete in itself as the State 
government is in itself, the Courts will not attempt to control, or inter- 
fere with it, in favor of either paity, except in cases where permanent 
or malicious injury is inflicted or threatened, or the condition of the 
party is intolerable, J did, 

8. In determining whether the husband has been guilty of an indictable as- 
sault and battery upon his wife, the criterion is the effect produced, and 
not the manner of producing it, or the instrument used, J did, 


See Apvancement, 2; Conriicr or Laws; Evipence, 26, 


IMPRISONMENT FOR DEBT. 

1. The effect of the Act of 1866-'7, c. 63,8, 1, is to abolish imprisonment 
for debt in all cases, Bunting v. Wright, 295, 

2, Where an issue of fraud on_a ca, sa. in the County Court was found 
against the defendant and he appealed to the Superior Court, and upon 
being called failed to appear, Aeld, that the act abolishing imprisonment 
for debt rendered it proper for the Judge to refuse to give judgment on 


the appeal bond, it being in this case in the nature of a bail Lond, Zid, 


8. In such cases, as the law has put an end to the object of litigation, each 


party must pay his own costs, J did, 


4. One who has been committed under an attachment not paying money 
as ordered by a court, can be discharged only by payment, or by re- 
sorting to the relief given by the insolvent debtor's act. Wood v. Wood, 


Hoe, 

5. The act of 1866-7, abolishing imprisonment for debt, does not embrace 
cases of commitment under attacment for a failure to comply with an 
order of court, J did. 

INDICTMENT. 

1. An indictment for receiving stolen goods must contain an averment of 
the person from whom they were received, State v, Beasley, 52. (Over- 
ruled in State v. Minton, infra 196 ) 


2. Where the Joining of two counts is permitted by statute, they ought not 


upon that account to conclude against the statute, Ibid, 


8 Where an indictment described the article stolen (here corn,) as being the 
“property” of the owner, instead of being of his “goods and chattels” : 
Hield to be sufficient. Lid, 


4. An indictment for larceny, charging the thing stolen as the property of 
A B, “a person of color;” and concluding at common law, is good, 
State vy. Stinson, 105, 


5, An indictment for receiving stolen goods of a value less than twelve 


pence, must conclude against the form of the statute. State v, Minton 
. . - - , 
196, 
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6. An indictment for the murder of a person who was a slave at the time of 
his death, cannot be supported unless the fact pf his being a slave is 
set out, Slate v. Penland, 222, 

7. What constitutes a sufficient déscriptio persone in bills of indictment charg- 
ing offences by or upon persons in the different classes of society, 
stated by Pearson, C.J. Ibid. 

8. A stick with which the mortal blow was given may well be described in 
an indictment for murder, as ‘“‘a certain stick of no value.” State vy, 
Smith, 340. 

9, Where the thing stolen is at the time of stealing in a raw or unmanufac- 
tured state, it may be described in an indictment for receiving stolen 
goods, by its name and as so much thereofin quantity, weight, or 
measure, but if at that time it had been worked up into a specific arti- 
cle, and so remains, it must be described by the name by which such 
article is generally known, State v. Horan, 571. 

10. “A cast iron top of an iron box,” which when stolen had been separated 
from the box, may be well described in an indictment for receiving 
stolen goods, as one pound of iron, and the fact that it weighed more or 
less than one pound will make no difference. Ibid, 


See CriminaL Proceepines; Forciste Trespass, 2; Raps, 4. 


INSANITY. 


Ifa prisoner at the time he committed homicide was in a State to com- 
prehend his relations to other persons, the nature of the act and its 


criminal character, or if he was conscious of doing wrong at the time 
he committed the act, he is responsible. But- if on the contrary 
he was under the visitation of God, and could not distinguish between 
good and evil, and did not know what he did, he is not guilty of any 
offense against the law; as guilt arises from the mind and wicked 
will. State v. Haywood, 376. 


See Evipence, 8, 9, 10, 13. 


JUDGE'S CHARGE. 

1, Both parties having been introduced as witnesses for the plaintiff, the 
plaintiff testified to certain language as having been uttered by the 
defendant, whilst the latter (upon cross-examination) said “that he did 
not remember that he ever had any such conversation ; that the debtor 
had never placed any property in his hands, and that he had no prop- 
erty of his in his hands.” Upon this the court instructed the jury, that 
it was their duty to reconcile contradictions if they reasonably could; 
that as the testimony of the plaintiff was positive, and that of the defen- 
dant “that he did not remember,” if they found there was no such 
agreement, it would be an imputation upon the veracity of the plaintiff, 
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whereas if they found that there was, there would be no such imputa- 
tion upon the veracity of the defendant, and in this way their statements 
might be reconciled, but that it was a matter for them: Held that the 
court erred therein in intimating an opinion as to a matter of fact. 
Hicks v. Critcher, 353. 


2. It having appeared upon the trial that the ote in question was in court, 
and apparently not claimed by the plaintiffs, Ae/d to have been proper 
for the court to clear away any doubts by enquiring of the counsel for 
the plaintiffs at a subsequent stage of the trial, what disposition it was 
proposed to make of the note. Lutz v. Yount, 867. 


3. In charging the jury the Judge inadvertently stated that an argument, 
which was then suggested by himself, had come from the plaintiff's counsel; 
held that the defendant had no cause to complain, Jbdid, 


4, Where a Jost letter was one of many that had passed between a principal 
and his agent in reference to a matter of business and its contents were 
not precisely admitted: Held to be error for the court to take upon it- 
self to state its effect upon the relation between the parties to the corre- 
spondence ; and that in such case the court, with proper observations 
on the law of agency, revocation, &c., should submit the question of 
effect, &c., to the decision.of the jury. Sneed v. Smith, 595. 

See Criminal PROCEEDINGS, passim, 


JUDGMENT. ° 
1, An entry by a clerk upon the Execution Docket in pursuance of a letter 
from the plaintiff’s counsel, that no execution was to issue until ordered 
by. such counsel, has no effect in preventing the judgment from becom- 
ing dormant. Neely v. Craige, 187. 
2. The acts of February, 1863, c. 34, and of 1866, c. 50, suspending the 
Statute of Limitations, do not prevent judgments from becoming dor- 
mant, Ibid. 


See Practice, 1, 2, 5, 6, 14, 15, 19; Crimmat Procegpines, 41. 
JURISDICTION. 


1, The value of a bond or note within the meaning of Rev. Code, c. 31, s. 
88, is the principal and interest due on it. Ausley v. Alderman, 215. 


2, When the value of a note is reduced by endorsed credits to less than 
$100, an action brought to the County or Superior Court on such note, 
may be abated on plea of the defendant, Ibid. 


8. Where there is a defect of jurisdiction as to the subject matter of a suit, 
the court will stay its proceedings in the cause. however the defectmay 

be made to appear; Israel v. Ivey, 551. 
. Therefore, where a suit was brought in the County Court upon a con- 


3 
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tract entered into before the 1st of May 1865, and the date of the con- 
tract was made to appear by affidavit in the form of a plea to the 
jurisdiction : Aeld, without deciding whether the plea was sufficient in 
form, that under the ordinance of June 1866, the court should dismiss, 
upon motion, or suggestion, or ¢x mero motu, Ibid. 


or 


. Ir such case, upon appeal the Superior Court acquired jurisdiction only 
so far as te decide whether the judgment of the County Court was 
erroneous, Ibid. 


6. The acts and the ordinance which have taken away from the County 
Courts jurisdiction over contracts entered into before May 1865 are 
not on that account unconstitutional, State, ¢e, v. Barringer, 554. 


7. The order of Gen, Sickles, No. 10, does not restore that jurisdiction as 


regards minors suing upon guardian bonds, &c. bid, 


See ArracumMeNT; Scrre Factas, ® 


JUSTICES OF THE PEACE, 


See Orricers, 3. 


KILLING—ACTION FOR WRONGFUL. 
1, An action of Trespass, brought to recover damages for a death caused 
by a wrongful act, (Rev. Code, c."1 s. 9,);does not abate by the death 
of the defendant. Collier v. Arrington’s Exrs, 356. 
2. The damages in such an action are confined to the measure of the pecu- 
niary injury caused by the killing, and are not intended as a solatium 
to the plaintift, or as punishment to the defendant. did. 


LARCENY. 

1. A took a bucket of peas to market and having occasion to go some dis- 
tance to enquire the price of peas, set the bucket down in a cart which 
he mistook for that of a friend; the owner of the cart returning to it 
placed the bucket upon the ground, and afterwards being about to 
leave the market, raised it up and asked, “Whose are they?” whiere- 
upon B, a retailer of vegetables, came up and placed his hand upon the 
bucket, and then took it, the owner of the cart yielding it and saying, 
“You must give it up to the owner when he comes and calls for it;” 
afterward A found B with the bucket, beets and lettuce having been 
placed upon the peas, and B manifested insolence and unwillingness to 
surrender it: Zeld that there was evidence from which a jury might 
infer every ingredient of larceny. State v. Farrow, 161. 


9° 


2. A person may be indicted under Rev. Code, ch. 348, 20, for stealing a 
National Bank note, State v. Banks, 577. 


See Crimmnat Procegepincs, 35, 42, 48; InpicTMEnt. 
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MARRIAGE. 

1. Itis competent for the Legislature by retrospective legislation to give 
validity to a marriage whieh is invalid by reason of the non observance 
of some solemnity required by statute; aliter where such marriage is 
a nullity, as for want of consent, &ce. Cooke v. Cooke, 583, 

2. A marriage solemnized upon the 15th day of June 1865, in Wake county, 
by one who during the existence of the Confederate government had 
been appointed a justice of the peace, is within the provisions of the 
ordinance of October 18th 1865, entitled, An ordinance declaring what 
laws and ordinances are in force, &c., and is rendered valid thereby. 
Ibid, 


See Conruct or Laws. 


MARRIAGE—BREACH OF PROMISE. 


See ATTACHMENT, ORIGINAL, °. 


MILITARY ORDERS. 

1. The Military Order, No. J0, s. 2, (April 11th, 1867,) does not forbid the 
courts of the State to hear and try causes and render judgments and 
decrees; but it operates, in analogy to injunctions, against executions 
after judgment. Droughton v. Haywood, 580. 

See Jurispiction, 7; CuanpLerR v. Houtanp, 598; Srarg v. Sowns, 151. 

MILLS, &c. 

1. Defendants have a right to appeal from an interlocutory order of the 
County Court appointing four freeholders to view, lay off and value 
land for a mill site under Rev, Code, c. 71, s. 1. Minor v. Harris, 322 


Omame 


2. The rule upon this subject contained in the Revised Statutes, and admin- 
isterel in Brovks v. Morgan, 5 tre. 481, has been reversed by the pro- 
visions of the Revised Code, c. 4,s.1, hid, 

NAME. 


See AmenpMEnT, 3, 4. 
NEGLIGENCE. 
See ConsTaBir, 1. 


NEGOTIABLE PAPER. 


1, A note payable a, or one dey after date, is not within the principle which 
excepts from the rule as to"bona fide endorsees for value, such as take 
notes that are overdue, Parker vy. Stallings, 590. 


2. A Lona fide en lorsee for valuejof a note so payable obtains a good title 
against all previous parties, although when endorsed it was overdue , 
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and had been obtained by a fraud upon some of those parties, com- 
mitted by one through whom the endorsee claims title. did. 


See Construction, 
NOTICE TO QUIT. 
See Evrctmenr. 
OFFICERS. 


1, Persons licensed to trade under the revenue laws of the -United States 
are not oficers of the United States, State v. Bell, 76. 


2. Public officers who have not taken the required oaths of office are not 
entitled to the salaries attached to such offices. Wiley v. Worth, 171. 


. 

. The charter of a town requiring the officers to be elected, persons cannot 
claim to be de facto officers of that town who have never been elected, 
but they are mere usurpers, and the corporation is not liable for con- 
tracts made by them in the name of the town. Keeler v. Newbern, 506, 


. Upon the Order of General Schofield (April 27 1865), announcing the 
subjugation of North Carolina, all persons who had been civil officers 
in the State ceased to be such de facto as well as de jure. Cooke v. Cooke, 
583. 

ORDINANCES, 
See Constitution, 8; Crim. Proceepines, 36; Exgcution 6,7; Reve- 
NUE, 1, 2. 
ONUS PROBANDI, 
See Crim. Proceepines, 23; Evipence, 39. 
PARDON. 
See AMNESTY. 
PARTITION, 
See Devise, 5. 
PARTNERSHIP. 
See Dower, 2; Evipence, 3. 
PERJURY. 
1, Although one believes the allegation to which he testifies to be true, yet 


unless he has probable cause for such belief, he may be convicted of 
perjury. State v, Knor, 312, 


PLEADING. 
See Arracument, 8, 8; Crimtnat Proceepines, 21; Divorce, 1; Esgct- 
MENT, 83; JuRISDICTION, 2, 4, 
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PLEDGE, 

Although for the validity of a pledge it is necessary that possession shal? 
be given to the pledgee and not be resumed by the pledgor—this rule 
does not embrace a case where the pledge is re-delivered to the pledgor 
as an agent of the pledgee, Rose v. Coble, 517. 


See Fravup. 


PRACTICE. 
1. An entry of the words “settled and dismissed, costs paid into office, re- 
ceived tax fee, J. L. H., A’tty,” made by a plaintiff upon the appear- 
ance docket, before the return term of the wait, does not amount to a 
retraxit ; and an order, at the return termi, to strike out wasproper. Eagin 
v. Musgrove, 13. 


” 


. An entry upon the trial docket of the word “judg’t,” made in the Supe- 
rior Court, in open court, and in accordance with its regular rules and 
practice, is an entry of @ regular judgment, and cannot be vacated at a 
subsequent term of the Court, Davis v. Shaver, 18, 

. What are the facts which accompany the making of such an entry, is a 
matter to be extracted from the evidence only by the Judge of the 
court below, and his finding thereupon cannot be reviewed by the Su- 


preme Court. Ibid. *, 


. Where error does not appear upon the regord transmitted to the Bupreme 


Court, the judgment below must be affirmed. J did. 


5. Distinctions between judgments, and entries thereof upon the records, 
stated by Reape, J. J bid. 

6. A writ in debt had been returned to Fall Term 1863, and counsel marked 
his name for the defendants, but entered no plea; at Fall Term 1864, 
without the knowledge of the defendants, except M., (who was one of 
two administrators of the surety to the debt.) and without the knowl- 
edge of their counsel, the counsel for the plaintiff signed “Judgment 
by default final for,” &c.; atthe next term (Spring 1866, ) the plaintiff's 
counsel agreed that the judgment might be stricken out as to all of the 
defendants excepting the administrators: eld, that there was no error 
in the refusal of the Judge below to strike out the judgment as to such 
administrators, Sharpe v. Rintles, 34. 

7. Apetition for a public road having been carried by appeal from the 
County to the Superior Court, the Judge made a decree in favor of the 
petitioners, and thereupon ordered a procedendo to issue to the County Court: 
Held, that although the latter part of this judgment was erroneous, and 
the court should have ordered a writ to issue from its own office, yet, 
inasmuch as the parties had obeyed it, and carried the case back into 
the County Court, the petition was thereby discontinued ; and therifore 
that after several years of other unsuccessful litigation in the cause had 
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occurred in both courts, the petitioners could not resort to the judg- 
ment above mentivned and move for an order to summon a jury to 
lay out the road, Caldwell v. Parks, 54. 

8, After an attorney has been admitted by the court to represent a party, 
he cannot, unless with the consent of the court, be discharged before 
the end of the suit. Walton v. Sugg, 98. 

9, A suit does not end before complete satisfaction of, or discharge from, 
the judgment given therein, J did, 

10, Where a deposition was found among the papers, with a commission 
unattached, and an erivelope which appeared to have been sealed up 
and afterwards broken open: Ji/d that this was sufficient evidence to 
justify the clerk in finding that the deposition had been taken under 
such commission, and had been returned to him sealed up by the com- 
missioner; and therefore that the clerk had done right in passing upon 
and allowing such deposition to be read, iil v. Bell, 122. 

The stay law of September, 1861, under which a defendant was “not 
compelled to plead for twelve months from the return term,” did not 
excuse him from entering an eppearance at such return term, and then 
asking for time to plead. Crawford v. Bank of Wilmington, 136. 
Illustration of the difference in the duty of the court in cases where 
there is slight evidence, and in those where there is none, State v, 
Sowls, 151. . 
An affidavit amended by order of the court must be re-sworn to afler 
amendment, or it will be considered as no affidavit. Atlantic Bank v. 
Frankford, 199, 
When a final judgment is rendered in the Supreme Court upon an ap- 
peal from a final judgment in the Superior Court, the latter court has 
power to issue no other process in the case but an execution for its 
own costs. Grissett v. Smith, 297. 

. After verdict the defendant cannot object that evidence was improperly 
admitted, if he did not except when it was introduced, State v. Smith, 
802. 


In an action sounding in damages, for an unliquidated money demand, 


a judgment by default final is irregular, and on motion will be set aside, 
Moore v. Mitchell, 804. : 
17. The rule, that words which, from the context, it is manifest have been 


omitted in a deed or a will may be supplied by construction, Aeld to 
apply also in construing records. State v. Martin, 826. 

Therefore, where # motion had been made by the defendant in the 
County Court to quash certain proceedings in bastardy, and a counter 
motion by the State, for a continuance; and the record proceeded 
thus, “ thereupon the court refused to quash, and continued the case 
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to the next Superior Court of Law to be held, &c., &c., without surety 
by consent: Jield that the record showed sufliciently that the defen- 
dant had appealed from the decision upon the motion to quash, and 
therefore that the cause, upon being carried up, was propeily constitu- 
ted in the Superior Court. J did, 
. The provision of the 5th section of the ordinance entitled “ An Ordi- 
in regard to the 


” 


nance t) change the jurisdiction of the Courts, &c., 
dismission of pending writs of sei. fa., cannot be taken advantage of 


without motion: Hingsbury v. Iughes, 328. 





Therefore, where the defendant failed to make any defence to a set. fa., 
and thereupon judgment was given against him, Ae/d that such judg- 
ment was regular and valid. did, 

. A vendee who enters into possession of land under a contract of purchase 
and afterwards fails to pay the price agreed upon, is not within the 
terms of the Rev. Code, c. 31, s. 48, which require tenants to give bond 
before pleading in ejectment. Cox v. Gray, 488. 

The clerk of a County Court having transmitted to the Superior Court 
a case in which an appeal had been obtained by the plantiff, no appeal 
bond being filed by inadvertence: IIeld, that upon such bond being filed 
in the Superior Court after a motion to dismiss for want thereof, it was 
probably competent for that court to refuse such motion ;—and that at 


all events, it was proper to grant an application for a certiorari, and 


then to place the case upon the'trial docket, Stickney v. Cor, 495. 


3. No evidence is required of facts admitted ina cause. Seeler v. Newbern, 
505, 

24. Where a Jost letter was one of many that had passed between a principal 
and his agent in reference toa matter of business, and its contents 
were not precisely admitted: Jieidd to be error for the court to take 
upon itself to state its effect upon the relation between the parties to 
the correspondence; and that in such case the court with proper ob- 
servations on the law of agency, revocation &c., should submit the 
question of effect. &c., to the decision of the jury. Sneed v. Smith, 595, 

. Costs awarded upon retaxation are virtually included in the original 
judgment in a cause, Walton v. Sugg, 98. 

. Notice of retaxation, if necessary at all, may be served upon an attorney 
in the suit to which the costs are claimed to be incident. J did. 
Amnesty, 1; Apreat; Assivutt; Bastarpy, 2; Certiornart; Con- 
FEssions, 2,3; Constitution, 3; Crim. Proceepines; Dest, 2, 8; 
Evipence, 12; Execurors, &c., 1,2; Forcisne Extry; Imprison- 


MENT FoR Dent; Jup@mMENT; Jurisp1 TION, 3, 4, 5. 


PRESUMPTIONS. 
See ApreaL, 1, 2; Evipence, 13, 30. 








PROCESS. 

1, An attachment issued by the clerk of a court for a sum within the juris. 
diction of the Court, and made returnable to the proper term of the 
Court, will not be dismissed for want of form, because directed “‘to any 
Constable or other lawful officer to execute and return within thirty 
days, (Sundays excepted,)” it appearing that it was executed by the 
sherif. Askew v. Stevenson, 288. 


See AmenpMEnT, 3, 5, 6,7; ConstarLe, 2; Corporation; Execution. 


PUBLIC LAW. 

1, The occupation during the late war of parts of the State by the forces of 
the United States cannot be regarded as an occupation by a “ public 
enemy.” State v. Bell, 75. 

2. A fictitious sale of a horse to prever.t it from being impressed by the 
Confederate Government will not estop the owner from afterwards as- 
serting his title thereto; and in such case, upon the vendee’s claiming 
title to the horse, the vendor may bring suit without making a formal 
tender of the rote which was one of the forms attending the sale, Luts 
v. Yount, 367. 

Appress or Cuasg, C. J., to the Bar attending the Circuit Court of the 
United States at June Term 1867. 389. 

. Compulsory payment of a debt toareceiver under the Sequestration 
Acts of the Confederate Government, is no defence to a suit brought 
upon such debt by the creditor. Shortridge v. Macon, 392. 

The suspénsion of intercourse consequent upon the recent war did not 
prevent interest from accruing between citizens adhering to the respec- 
tive parties thereto. Ibid. 

Discussion and statement of the principles, in regard to Treason, &c., 
which affect the position of those who took part against the United 
States in the late war. Ibid. 

See Orricers, 1. 3. 


PURCHASER FOR VALUE WITHOUT NOTICE. 


1, A purchaser for value without notice, under a deed in trust in which 
some of the debts secured are fictitious, gets a good title even against 
the creditors of the fraudulent trustor. McCorkle v. Earnhardt, 300. 


See NEGOTIABLE PAPER. 


RAPE. 

1. The prisoner, a stranger to the prosecutrix who was a girl of between 
13 and 14 years of age, had met her upon her way from a neighbor’s, 
and offered to go home with her, a distance of less than a mile ; his 
offer being accepted, he dismissed some children who had been acting 
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as her guides: Held, that the girl’s following him out of the road for a 
short distance into the woods ; as also her not stopping upon her way 
home, after the alleged rape had been committed, to tell her aunt of it 
(she having passed the aunt’s house and seen her)—did not warrant a 
prayer for a charge to the jury that the evidence of the prosecutrix 
should be disregarded altogether. State v, Marshall, 49, 


2. For a conviction of rape, since the passage of the act of 1860-’1, c. 30 it 
is sufficient that the fact of penetration be established ; and to establish 
such fact, it is not required, that the witness should use any particu- 
lar form of words. State v, Hodges, 231. 

8. The opinion of medical experts is admissible as to the age of a child upon 
whom the crime of “ carnally knowing,” &c., under the statute, Rev. 
Code, c. 34, s. 5, is charged. State v. Smith, 302. 

4. An indictment under that statute need not charge that the prisoner 
ravished the child, Ibid, 


RATIONAL DOUBT. 
See Crim. Proceepines, 5, &c., 14, 18, 33. 


RECORD. 
See Cantwar; Crim. Pro¢gerpines, 20,41; Divorce, 2; Practice 1--- 
6, 16, 17. 
REPLEVIN. 
See Trover. 
RETRAXIT. 


See Practice, 1. 


RETURN. 


See Corporation ; CERTIORARI. 


REVENUE. 

1, Under the ordinance of the 18th of October 1865 concerning revenue, & 
provisional sheriff, who had not given boad as required thereby, was not au- 
thorized to demand of merchants an account of their purchases, and of 
the taxes due from them. State v. Blagge, 11. 


2. The Ordinance of the 1st October 1865, entitled “An ordinance to pro- 
vide revenue,” &c., in some sections operates retrospectively for the 
whole of that year; such operation is valid and binds persons even 
during such time within that year as they did business in places ‘“‘with- 
in the Federal lines.” State v. Bell, 75. 

3. Except as restrained by the laws of the United States and the Constitu- 
tion of the State, the taxing power of the State extends to all objects 
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within its territory, and has no limitation except in the responsibility 
of the representative to his constituents. did, 
‘ 


. A tax upon the past business of the current year is not a “ a@ capitation 


tax.” Ibid, 

. The 12th section of the Revenue Act of 1866, which imposes a tax of 
Jifteen per cent. upon spirituous liquors purchased by residents, of per- 
sons not residing in the State, and only ten per cent. upon such as are 
purchased from the maker im the State, is constitutional. Davis y, 
Dashiel, 114, 

. The right of suing asheriff to recover taxes that have been paid under 
protest, does not apply to taxes that have been collected by virtue of a 
tax list, Huggins v. Hinson, 126. 


. A tax list is of the nature of an execution. J did. 
. Distinction as to the above right in cases where the tax is collected by a 
sheriff without a list and with one, stated and explained. Ibid. 


. The only remedy fora person who has been improperly assessed by the 
list-taker is that provided under the Revenue Acts. J did. 
See Constitution, 1, 2, 9, 10, 11, 13. 
ROBBERY. 

1, An ordinary Rail Road is not a Public Highway within the meaning of 
the Revised Code, c. 34, s. 2, punishing with death Robbery in or near 
a Public Highway. State v. Johnson, 140. 

2. The distinction between Robbery and Forcible Trespass is, that in the 
former a felonious intention exists, and in the latter it does not. State v. 
Sowls, 151. 

3. The question of felonious intention, is one for the jury, acting under such 
instructions from the court as each case may require. did. 

4, If, in March, 1865, one, who bona fide thought that he was acting under 
the orders of a Captain of the Home Guard, went to a dwelling house, 
and forcibly possessed himself of a sword, not for the purpose of 
appropriating it but solely to disarm the prosecutor ; Ae/d, that it would 
not have been robbery. Ibid. 

5. By Pearson, C. J. Forcible Trespass is the taking of the personal prop- 
erty of another by force ; Robbery, the fraudulent taking of the personal 


property of another by force. did. 


“SCALING,” 
See Constitution, 17; GuARANTY. 
SCIRE FACIAS, 


1, A writ of scire facias upon a judgment in a County Court, notwithstand- 
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ing the Stay Law of September 1861, will not lie except in the court 
in which the judgment is, Griffis v. McNeill, 175. 






2. Where a writ of scire facias upon a judgment in a County Court had been 

brought to a Superior Court, held that, notwithstanding the Stay Law 
of the Convention of 1866, it shoul! be dismissed at the costs of the 
plaintiff. Ibid, 











3. The Ordinance of the Convention of June 1866, entitled “An Ordinance 
to change the jurisdiction of the eourts and the rules of pleading there- 
in,” is general, and applies to writs of sci. fa. from the Supreme Court 
as well as those from the County and Superior Courts. Bingham v. 


Ric hardson, 3 ] 5. 








See Constitution, 18; Execution, 7,8; Practice, 18, 19. 
’ ’ ? ? ? ? ; 








SETTLEMENT. 
See APpPRENNICE, 1; Bastarpy, 3. 


SHERIFF. 


See Action, 3; Execution, 1, Revenve 1, 6. 












STATUTES. 

1, An act incorporating a Ferry or Toll-bridge, is a Private act: Carrow v. 
Bridge Co., 118. 

. Therefore, The court cannot take judicial notice of the act of December 
1866, which amends the charter of the Washington Toll-Bridge Com- 






to 





pany. did, 






3. That construction ofa statute which attributes to the Legislature the ex- 
ercise of a doubtful power, will not, in the absence of direct words, be 






ove 


readily adopted. Mardre v. Felton, 279. 






. The Raleigh and Gaston Rail Road Company did not incur the penalties 
imposed by the Rev. Code, c. 101, s. 30, by transporting its passengers 
and freights « boats across the Roanoke at Gaston, during the time 
that there was no bridge at that point, in consequence of its having 
been burned by the military in 1865. Pugh v. R. § G. R. R. Co., 359. 








on 


. If, pending an appeal ina criminal case, the statute authorizing the in- 
dictment is repealed, judgment will be arrested. State v. Nutt, 20. 






See Auyesty; Cost, 9---12, 19---21; Crumyan Proceepixes, 40; Mar- 


RIAGE, 1; Revenve, 5---9. 





STATUTE OF FRAUDS. 
1, An auctioneer is the agent of both seller and purchaser, Therefore, upon 
a tract of land being bid off at auction by one who is present, the auc- 
tioneer is his agent for the purpose of directing his name to be signed 










to an agreement to purchase. Cherry v. Long, 466. 
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2. A memorandum by the clerk of the auctioneer ‘‘ Rayner Tract to James 
8. Long at $40 per acre,” by order of the auctioneer, in a case where 
it was shown that the expression ‘‘ Rayner Tract ” was a well-known 
designation, Ae/d, under the circumstances, to be sufficient, within the 
statute of frauds. Ibid. 


STATUTE OF LIMITATIONS. 
See Apatement, 8; JupGmenr, 2. 


TENANCY. 


See EsectMENT. 


TITLE. 


1, The rule that, in controversies between titles of different dates which 
lap, actual possession of the lappage is required to perfect the color of title 
of the junior claimant, applies to controversies between the State and 
citizens who claim under mesne conveyances which extend the boun- 
daries of the original grant. Hedrick v. Gobble, 348. 


2. If the person who claims under the elder title have no actual possession 
of a lappage, such possession, although for a part only, by him who has 
the junior title, continued for seven years, will confer a valid title for 
the whole. err v. Elliott, 601. 


TRESPASS. 


1, Where a ditch formed the boundary between the lands of the plaintiff 
and those of A B, and an obstruction bad been placed therein by the 
plaintiff with the consent of A B, in order to prevent sand ‘from being 
carried down and choking a ditch of his own; held that Trespass was 
not the proper form of action to redress an injury (the choking of the 
plaintiff ’s ditch) caused by the defendant’s removing so much of such 
obstruction as was upon A B’s half of the boundary ditch—the latter 
having consented to such removal. Hogwood v. Edwards, 350. 


2. Two neighbors having egreed to build a rail fence upon the boundary 
between them, it was also agreed that the eastern half of it should be 
built by the plaintiff and the western by the defendant. In building 
his part the defendant, inadvertently, or to get a better location, placed 
it altogether upon the plaintiff’s land: eld that he was not liable to 
the plaintiff in an action of Trespass quare clausum fregit, for subsequently 
removing his part of such fence. Whitfield v. Bodenhammer, 362. 


8. Held also, that neither the agreement between the parties about the 
building of the fence, nor a subsequent notice given by the defendant 
to the plaintiff of his intention to remove it, were (under the circum- 
stances) evidence of license of a removal by the plaintiff. did. 

See ARBITRATION AND Awarp, 1; Kituina—Acrtion For. 
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TROVER. 
1. Possession of a chattel by one who holds for hinself, in respect to either a 
general or a special property, will support Replevin or Trover ; such 
possession for another will not support an action ; therefore, 


2. Where the plaintiff took possession of a steamboat which had been sold 
to him by a sheriff with the understanding that if the sale was not 
valid he should be baillee for the sheriff, eld that he had title sufficient 
to maintain Replevin. Scott v. Elliott, 104. 


3. Where two persons claimed a mule adversely to each other, held that the 
fact that the defendant pievailed upon the plaintiff to give it into Ais 
possession by making an affidavit that it was his, and then put it at 
work, did not constitute a conversion: also, that when, a few days af- 
terwards, the plaintiff went to the defendant and insisted upon the 
mule being delivered back, and it was agreed between the parties that 
they should meet on a day fixed and settle the question, the plaintiff 
could not without a demand bring an action of trover for the mule 
before such day. Whether he could have done so after a demand quere, 
Finch v, Clarke, 335. 


4, Where the owner ofa slave hired her out for the year 1865 for a share of 
the crop, and such sharé was delivered to him, Held that no question 
as to the rights of the slave to the product of her labor after emanci- 
pation, could be raised in defence to an action of Trover brought by 
the owner against persons who, claiming under a sale from the slave, 
converted the share so set apart. Chandler v, Holland, 598, 


VENDOR AND VENDEE, 


See Esectment; EmpLemMenrts. 


VERDICT. 
See Crim. Proceepines, 3, 4, 41, 46. 


WARRANTY. 

1. A bill of sale in the following words: Received of M. & H. $2,000 for a 
negro boy named Allen, 26 years old, said negro is warranted sound in 
mind and in body and the title good, /e/d to contain no warranty as to 
age. March v. Phelps, 560. 


WILL. 


1, That a paper-writing, propounded as a will, has upon it an attestation 
clause unwitnessed, will not prevent its being established as a holo- 
graph. Hill v, Bell, 122. 


2. The placing of a holograph in a trunk, left for safekeeping with a friend 
and having in it the larger part of the valuable papers and money of 
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the deceased, will satisfy the requirements of the statute upon fies 


question of deposit. Ibid. 


8. Certain letters of a testamentary character, written and signed by thea 


testator, dealing with property contained in the principal paperpros 
pounded, and referred to therein as giving further directions, baving 
been rejected from probate: /e/d that such rejection did not in the 
view of a court of probate render such principal paper “ unfinished” 


and void. Wood v. Sawyer, 251. 


4, When a paper-writing, purporting to be a will and executed with the re- 
quisite formalities by a person competent to make a will, is offered for 
probate, it must be established without regard to the construction of 
its contents, and without consideration of any trusts declared therein, 
or resulting to the heir. Ibid 


WITNESS. 
1. In order to confirm the evidence of a witness, it is competent to ask 
whether it does not concur with statements previously made by the 


witness, out of court. State v. Marshall, 49. 


2. The husband of one charged as an accessory is not a competent witness 
in favor of one charged as the principal felon. State v. Ludwick, 401. 


8. Where two or more persons are on trial under one indictment for the 
same offence they are, by the act of 1866, c. 43, competent and com- 
pellable-to give evidence for or against each other, though one of them 
cannot be a witness for or against himself, or for or against his wife, 
(and e¢ converso), and is not compellable to answer any question tending 
to criminate himself, State v. Rose, 406. 

4, A freed woman is a competent witness against a freed man who claimed 


her as his wife while they were slaves, but since their emancipation has 
refused to marry her, State v, Taylor and Knight, 508. 


a. 











5 : el ~~ Bet, ie ie ay eee rn tes re 
2 jivnt ¢ owt» North ayolina vepe > We 
y PAL 


REPORTS 


CASES AT LAW 


ARGUED AND DETERMINED IN THE 


SUPREME COURT 
es | 


NORTH CAROLINA. 


OF 


FROM JUNE TERM 1866 TO JANUARY TERM 1868, 
INCLUSIVE. 





By 8S. F. PHILLIPS. 


o-—-- -— 


RALEIGH: 
NICHOLS, GORMAN & NEATHERY, PRINTERS. 


1868, 


tony 2 » : 








JUDGES OF THE SUPREME COURT 


HON. RICHMOND M. PEARSON, Cuter Justice. 
HON. WILLIAM H. BATTLE, 
HON. EDWIN G. READE. 


gn 
— 





JUDGES OF THE SUPERIOR COURTS. 


Hoy. Davi A. Baryes, . Anverson Mircnet’, 

“ Epwarp J. Waren, Wiuuus M. Sarrp, 
tDantet G. Fowzs, *Avaustus S. Merron. 
Rozert B. Gituam, Avexanper LITTLE, 
Ratrn P. Bextoy, Curmton A. CiLxey. 





* Judge Merrimon resigned August 1867, and was succeeded by Judge 
Little. + Judge Fowle resigned November 1867, and was succeeded by 
Judge Cilley. 


ro 
————— 





JUDGES OF THE CRIMINAL COURTS. 


Hox, Oxtver P. Meares, Wilmington’ 


Hon. Grorce Green, Newbern. 





a 
> 


ATTORNEY GENERAL. 
HON. SION H. ROGERS. 








INDEX TO NAMES-OF CASES. 


Abbot, Overton v. 293\ Bunting v. McIlhenny 579 
Alderman, Ausley v. 215 Bunting v. Wright 295 
Allison, State v. 346| Burbank v. Williams 37 
Ambrose, in re $1/Butner v. Chaffin 497 
Andrew, State v. 205! 
Arrington’s Ex’rs,Collier v. 356|Caldwell v. Parks 54 
Askew v. Stevenson 288/Carrow v. Wash’ton Bridge 
Atkin v. Moone 31; Compan 118 
Atlantic B’nk v.Frankford 199/Carter v. McGehee, 431 
Ausley v. Alderman 215|Chaffin, Butner v. 497 
Avery, Morris v. 238|Chandler v. Holland 598 
Cheek, Lipscomb v. 832 
Bak of oa Fear, Fort v. 417|Cherry v. Long 466 
Bak of Wil., Crawfordv. 136/Clark, Finch v. 335 
Banks, State v. 577\Coble, Rose v. 517 
Banks v. Shannonhouse 284/Collierv. Arrington’s Ex'rs 356 
Barnard, Merrill v. 569|Conrad, Flynt v. 190 
Barringer, McCubbins v. 554/Cooke v. Cooke 
v. Sinclair 7\Cooke, State v. 

Beard v. Hudson 180/Cox v. Gray 
Beatty, State v. 52|Cox, Stickney v. 
Bell, Hill v. 122|Craige, Neeley v. 
Bell, State v. 76|Crawford v. Bink of Wil. 
Benbow v. N. C. R. R. Co. 421|Crawford, Johnston v. 
Bingham v. Richardson 315/Critcher, Hicks v. 
Blackwelder, State v. 38 
Blagge, State v. 11|Dashiel, Davis v. 
Blalock, State v. 242/Davis v. Dashiel 
Bodenhammer, Whitfield Davis v. Shaver 

v. 362|Deaver v. Keith 
Boykin, Ferrill v. 9|Den v. Love 
Branch, v. Hunter 1|Dula, State v. 
Branch, Stancill v. 217/Dula, State v. 
Branch, Stancill v. 306 
Brodnax, State v. 41|Eagin v. Musgrove 
Brooks, Link v. 499|Earnhardt McCorkle v. 
Brooks v. Tucker 309| Edwards v. Edwards 
Broughton v. Haywood 380|/Edwards, Hogwood v. 
brown, Fentress v. 373\Elam, State v. 
Buckner, State v. 538] Elliott, Kerr v, 











NAMES OF CASES. 





Elliott, State v. 


Farrow, State v. 
Fels, Shelton v. 
Felton, Mardre v. 
Fenner, Winslow v. 
Fentress v. Brown 
Ferrell v. Boykin 
Finch v. Clark 
Flynt v. Conrad 


104|Hodges, State v. 
Hogwood v Edwards 


. 161, Ho land v. Chandler 


178 Hoover v. Thomas 
279\ Horan, State v. 


565| Hudson, Beard v. 
373) Huggins v. Hinson 
9 Hughes, in re. 
335 Hughes, Kingsbury v. 
190 Hughes v. Pipkin 


Fort v. Bank of Cape Fear 417|Hunter, Branch v. 


Frankford v. Atlan. B’k 
Fulford, State v. 
Fulkerson, State v. 


Gaither v. Gibson 
Gardner v. Hall 
Gibbs v. Gibbs 
Gibson Gaither v. 
Glisson, State v. 
Gobble, Hedrick v. 
Gray, Cox v. 
Griffin v. Griffin 
Griffis v. McNeill 
Grissett v. Smith 
Grissett v. Smith 
Guess v. McCauley 
Gwynn, State v. 


Hall v. Gardner 

Hall v. Thorburn 
Hall v: Want 
Hamilton, Little v. 
Harralson v. Pleasants 
Harris, Minor v. 


Haywood, Broughton v. 


Haywood, State v. © 
Hedrick v. Gobble 
Henderson, State v. 
Hicks v. Critcher 
Hicks, State v. 

Hill v. Bell 

Hinson v. Huggins 
Hinton v. Hinton 
Hinton, Riddick v. 


199 

563|Isler v. Whitfield 

233 |Israel v. Ivey 
Ivey, Israel v. 

530! 

21 Johnson, McArthur v. 
471| Johnson Chas., State v. 
530/Johnson Wm., State v. 
195|Johnson v. Crawford ° 
348) 

488 Kearzey, State v. 

167| Keeler v Newbern 
175 Keith, Deaver v. 

164| Kerr v. Elliott 
297|King v. Little 
514'Kingsbury v. Hughes 
445) Kirkland v. Mangum 


21| Lackey v. Miller 
158| Lawson, State v. 
502) Leak v. Moorman 
29| Leak, State v. 
365) Lindsey, State v. 
322'Link v. Brooks 
380| Lipscomb v. Cheek 
376 Little, King v. 
348) Little v. Hamilton 
229 Little v. Martin 
353 Long, Cherry v. 
441|Love, Den v. 
122/Ludwick, State v. 
126|Lutz v. Yount 
410) 
291'!Macon, Shortridge v. 





TABLE OF CASES, 





_ 


Mangum, Kirkland v. 
March v. Phelps 
Mardre v. Felton 
Marshall, State v. 
Martin, Little v. 

Martin, State v. 
Matthews, Thompson v. 
Maxwell v. McBrayer 
McArthur v. Johnson 
McBrayer, Maxwell v. 
McCauley, Guess v. 
McClure, State v. 
McCorkle v. Earnhardt 
McCubbins v. Barringer 
McGehee, Carter v. 
McIlhenny, Bunting v. 
McNeill, Griffis v. 
Merrill v. Barnard 
Merritt, State v. 

Miller, Lackey v. 

Minor v. Harris 
Minton, State v. 
Mitchell, Moore v. 
Mitchell, State v. 
Mooney, Atkin v. 
Mooney, State v. 

Moore v. Mitchell 
Moorman, Leak, v. 
Morris v. ‘Avery 
Musgrove, Eagin v. 
Myerfield, State v. 


Neeley v. Craige 
Newberne, Keeler v. 
N.C. R. R. Co., Benbow 
Nutt, State v. 


Oliver v. Perry 
Overton v. Abbott 
Owen, State v. 


Parker v. Shannonhouse 
Parker v. Stallings, 
Parker, State v. 

Parker, Weaver v. 


177|Parks, Caldwell v. 
560| Pearman, State v. 
279|Penland, State v. 
49|Penny v. Smith 
240) Perry, Oliver v. 
326|Perry, Young, v. 
15|Phelps, March v. 
527|Pipkin, Hughes v. 
317) Pleasants, I arralson v. 
527) |Potter, State v. 
514| Pugh v. R. & G. R. R. Co. 
491| Putney, State v. 
300| 
554/R. & G. R. R. Co., Pugh v. 
431|/Rhodes, State v. 
57 9 Richardson, Bingham v. 
175| Riddick v. Hinton 
569/Rintels, Sharpe v. 
134/Rose v. Coble 
26 Rose, State v. 
322) Royster v. Royster 
196 
304\Sawyer, Wood v. 
447|Scott v. Elliott 
31/\Sears, State v. 
434 Shannonhouse, Banks v. 
304|Shannonhouse, Parker v. 
168|Sharpe v. Rintels, 
238|Shaver, Davis v. 
13'Shelton v. Fels 
108|Shortridge v. Macon 
Simpson v. Sutton 
187|Sinclair, Barry v. 
505/Sluder, Woodfin v. 


v. 421/Smith Dan'l, State v. 


20/Smith Frank., State v. 
‘Smith, Grissett v. 
581/Smith, Grissett v. 
293'Smith, Penn 

425|Smith, go cy v. 
Sneed v. Smith 
209\Sowls, State v. 
590/Stallings, Parker v. 
473)Stancill v. Branch 
479|Stancill v. Branch 











TABLE OF CASES. 





HFKRARAAAAASZSKASAALALAAAAAL ASRS 


4 


AAS AN AA KAA AAA KAA AAS 


Allison 


. Andrew 


Banks 
Beatty 
Bell 


. Blackwelder 


Blagge 
Blalock 
Brodnax 


. Buckner 


Cooke 
Dula 
Dula 
Elam 
Farrow 
Fulford 
Fulkerson 
Glisson 
Gwynn 
Haywood, 
Henderson 
Hicks 
Hodges 


. Horan 


Chas. Johnson 


. Wm. Johnson 
. Kearzey 

. Knox 

. Lawson 


Leak 


. Lindsey 


Ludwick 


. McClure 
. Martin 

. Marshall 
. Merritt 


Minton 


. Mitchell 


Mooney 


. Myerfield 


Nutt 
Owen 
Parker 


. Pearman 


. Penland 


Potter 
. Putney 
. Rhodes 
Rose 
. Schlachter 
Sears 
Sowls 
Taylor 
Tisdale 
Dan’'l Smith 
. Frank Smith 
. Wilson 
. Wright 
460 Stevenson, Askew v. 
161/Stickney v. Cox 
563 Stroud v. Stroud 
233 Sugg, Walton v. 
195 Sutton, Simpson v. 


= T aylor, State v. 
946|Thomas, Hoover v. 
ae hompson v. Matthews 
94, (Thorburn, Hall v. 

31 ‘Tisdale, State v- 


ph ucker, Brooks v. 
186 Walker v. Walker 


481| Walton v. Sugg 
312| Want, Hall v. 


SHAR AAASZ AAS 


- 


47|Wash. Br. Co. Carrow v. 


450 Weaver v. Parker 
468| Whitfield, Isler v. 


98 
112 
508 
184 

15 
158 
220 
309 
545 

98 
502 
118 
479 
493 


401| Whitfield v. Bodenhammer 302 


491|Wiley v. Wiley 
326| Wiley v. Worth 

49| Williams, Burbank v. 
134] Wilson, State v. 
196| Winslow v. Fenner 
447|Wood v. Sawyer 
434| Wood v. Wood 
108| Woodfin v. Sluder 

90| Worth, Wiley v. 
425| Wright, Bunting v. 
473| Wright, State v. 
371/Young v. Perry 
222/Yount, Lutz v. 








= mn ee ‘Sn 25 x we 
. z Ser “ ® 7 > 
a S & ve 
vi5 > 


Se 


tad 


is £ = 
r % ~~ M, 


- 


<* 


Ef E 
ion) 


-~ = 


t a= - 


& .* 
ay 
a 
= 


